BUCKNELL 


NOVEMBER 1958 


Contents 


PAGE 


LEONARDO DA VINCI’S PHILOSOPHY OF ORIGINALITY 
Milton C. Nahm 1 


MARCEL PROUST: FROM ANALYSIS TO CREATION 
Gladys E. Cook 


THE PARADOX OF RELIGIOUS POETRY 
Charles I. Glicksberg 


THE COURT AND ITS CRITICS, 1958 
Fred V. Cahill, Jr. 


Volume Vill Number 1 








Volume VIII Number 1 


BUCKNELL REVIEW 


A Scholarly Journal of Letters, Arts, and Science 


EDITOR 


Harry R. GARvIN 


ASSOCIATE EDITORS 


K. Warp Hooker 
JeRoME RICHFIELD 
P. BuRWELL RoGErRs 


ADVISORY BOARD 


Gtapys E. Coox Harotp W. MILter 
Kart D. HarTzELL C. WILLARD SMITH 
Hutpa MAGALHAES 


BUCKNELL UNIVERSITY PRESS 


LEWISBURG, PENNSYLVANIA 


1958 











BUCKNELL REVIEW 


Volume VIII NovEMBER 1958 Number 1 


Table of Contents 


PAGE 


LEONARDO DA VINCI’S PHILOSOPHY OF ORIGINALITY 
Milton C. Nahm 1 


MARCEL PROUST: FROM ANALYSIS TO CREATION 
Gladys E. Cook 17 


THE PARADOX OF RELIGIOUS POETRY 
Charles I. Glicksberg 38 


THE COURT AND ITS CRITICS, 1958 
Fred V. Cahill, Jr. 53 


Both Bucknell University and the editors of Bucknell Review disclaim any 
responsibility for statements of fact or opinion found in papers published in 
the Review. 


Contributors should send manuscripts with a self-addressed, stamped en- 
velope to the Editor, Bucknell University, Lewisburg, Pennsylvania. Yearly 
subscription—$2.40 ; single copies—60 cents each. 


ii 


LEONARDO DA VINCI’S PHILOSOPHY 
OF ORIGINALITY 


Mitton C, Naum 
Department of Philosophy 
Bryn Mawr College 


“Truth was the only daughter of time.” 


EONARDO DA VINCI'S aphorism, “Truth was the only 

daughter of time,” commends itself to the philosopher and, 
more specifically, to the philosopher of art interested in creativity 
and originality. Vasari, true son of his times, tells us that Leonardo 
owed his powers to endowment “by the hand of God himself,” and 
remarked of this man whose mind was of “regal boldness and 
magnanimous bearing” that he had “so rare a gift of talent and 
ability, that to whatever subject he turned his attention, however 
difficult, he presently made himself absolute master of it.” The 
paeans of praise for Leonardo have assumed a more secular tone 
throughout the succeeding centuries, as time has brought to bear 
upon him its varying attitudes. It is still true, however, that the 
briefest glance at the comments upon the various activities to 
which da Vinci devoted himself—in the writings of Hoffding, 
Seailles, Schevill, Sarton, Valéry, or Kenneth Clark—suggests 
that for even the most careful scholar the word “genius” is that 
most naturally adopted to describe Leonardo and his work. 

To use “genius” and to mean by it what is usually intended 
concerning Leonardo raise difficult and absorbing problems in 
many fields. The principal philosophical issue is that of human 
freedom. More specifically, “genius” suggests the need for an 
examination of the conditions under which a man may properly 
be called original. With reference to da Vinci, those conditions 
have been taken to be fairly evident. It is assumed that as an 
original genius Leonardo was in some sense a prophet, anticipat- 
ing much that demonstrable science and art only later brought 
forth through the efforts of men laboring over a period of cen- 
turies. It is likewise assumed that Leonardo’s genius is describable 
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in terms of “firstness” and that his knowledge and skill were in 
this sense primitive and precocious. 

I believe, on the contrary, that Leonardo’s originality is demon- 
strably intelligible, that he himself was prepared to offer a rational 
explanation for creativity, and that his genius is explicable in 
terms of originality and intelligibility. 


I 


My principal objection to the suggestions that prophecy and 
primitivism are necessary conditions for the originality of genius 
stems neither from a desire to deny that Leonardo did anticipate 
inventions and speculation nor from any claim that he did not 
possess the most extraordinary natural endowments. But equating 
originality with prophecy and primitivism places the criteria of 
originality among the accidents of history. I should maintain that 
a man’s originality is integral to him. The association of genius 
with prophetic powers clearly makes our evaluation of the richly 
gifted individual, as well as of the mediocre man, in part dependent 
upon events over which the individual in question has little or no 
control. The theory of primitivism in genius poses the converse 
problem. First, it under-values the continuity of science and phi- 
losophy* and, second, it tends to reduce the individual in ques- 
tion to the status of an ignoramus or a precocious child. 

Lyell, for example, wrote that da Vinci was one of the first 
men to apply sound reasoning to “the true nature and origin of 
marine shells and other organized fossils. . . .”* We know, how- 
ever, that a fifth-century Greek philosopher, Xenophanes, had 
interested himself in and anticipated the study of fossils.* If we 
accept the theory of primitivism, Leonardo’s originality is 
diminished by Xenophanes’ place in the history of science. I should 
maintain, on the contrary, that Leonardo’s contribution to geology 
is original. Moreover, I should maintain that if we do not argue 
originality on grounds other than “firstness” we make the genius 
a hostage to history. We are also likely to be led to believe, as 
George Sarton evidently did believe, that there is a relation be- 
tween originality and ignorance. Sarton in fact asserts, regarding 

*See, for example, P. Duhem, Etudes sur Léonard da Vinci (Paris, 1913). 

? Sir Charles Lyell, Principles of Geology (London, 1850), pp. 21-22. 


* Selections from Early Greek Philosophy, ed. M. C. Nahm (New York, 
1947), p. 113. 
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originality, that “It is ignorance which saved Leonardo.” If we 
are to subscribe to this theory, we must accept the hypothesis that 
Leonardo’s originality arises from the fact that “he was sufficiently 
unlearned to be untrammeled” and that “no teachers had time to 
mould his mind and to pervert his judgement.” Or, if we do not 
like this, we are offered the alternative that the precocity of genius 
is analogous to that of the child.‘ 


The aura of genius is dazzling indeed, if such a statement can 
be made in all seriousness after the researches of Duhem. Leonardo 
himself is not without responsibility for the tradition that judges 
his powers to be primitive. Clearly, however, he does face up to 
the problem of explaining originality on rational grounds. Prin- 
cipally, da Vinci wishes to emphasize that he turns to the greater 
and worthier source of knowledge, experience. He lays down the 
criteria for painting and in doing so states the necessary condi- 
tions for genuine originality in man, “nature’s chiefest instrument” : 


In imitable sciences the student can attain equality 
with the master and can produce similar fruit. These sci- 
ences are useful to the imitator, but they are not of such 
excellence as those which cannot be passed on in heritage 
like other goods. Among the inimitable sciences painting 
comes first. It cannot be taught to those not endowed by 
nature like mathematics, where the pupil takes in as much 
as the master gives. It cannot be copied like letters where 
the copy has the same value as the original. It cannot be 
moulded as in sculpture where the cast is equal in merit 
to the original ; it cannot be reproduced indefinitely as is 
done in the printing of books. It remains peerless in its 
nobility; it alone does honour to its author, remaining 
unique and precious; it never engenders offspring equal 
Ws tee 


It is true that Leonardo here is writing of an art; yet I think 
he might as easily be interpreted as pondering on the nature of 
the artist’s or the scientist’s mind, a mind which is “unique.” 
Leonardo knew, likewise, the conditions that products of a unique 
mind must fulfill in order to satisfy the requirement of originality 


*George Sarton, “The Message of Leonardo, His Relation to the Birth 
of Modern Science,” Scribner’s Magazine, LXV (May 1919), 536. 

® Leonardo da Vinci, Paragone: A Comparison of the Arts, ed. Irma A. 
Richter (London, 1949), pp. 28-29. 
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in the man: that the mind produce “new discoveries” and be 
stimulated to “new inventions.” 

I shall apply Leonardo’s conception of original genius as possess- 
ing uniqueness of mind to the scientist as well as to the artist. 
Because the issue of intelligible originality and of freedom are 
presented most vividly in his remarks concerning art, it will be 
of value to offer a general statement concerning his judgment of 
art and the artist before proceeding to the more philosophical and 
scientific areas of his thinking. Leonardo’s representation of a 
tempest and his sketches for The Battle of Alghiari are magnificent 
instances of his originality. It is an open question, however, 
whether either is evidence of greater originality than is manifest 
in the anatomical drawings, the three-tiered machine-gun, the sketch 
of the projected parachute, or in Leonardo’s drawings of the beams 
of buildings, of the refraction of light, of canals for draining 
marshes, or in his statements concerning his own scientific in- 
tentions. 

Once we turn to his theory, we come upon little evidence that 
Leonardo in his analyses of art believed that originality is unique 
to the poet, the painter, or the sculptor. In his theory and practice, 
art involves his notion of freedom, by which he explains nature 
and science. Leonardo does differentiate the arts from the sciences. 
The arts produce an object apart from the maker, but painting 
and philosophy are none the less fundamentally identical. Nor is 
their identification the result of the failure of speculation to dif- 
ferentiate what we now call Aesthetics from Logic and Science. 
Rather, it is owing to the fact that da Vinci prefers to account 
for art in terms of perception rather than imagination and adheres 
to a comparatively strict interpretation of art as imitation. Paint- 
ing, for him, is “the sole imitator of all the visible works of 
nature.” Second, I interpret Leonardo’s theory of art as the work 
of a man convinced that the artist appears to be freer than the 
scientist simply because the function of the artist must be stated 
in terms of making. Homo faber, by selecting and choosing, 
produces an object which is “freed from” himself both in time 
and in space. Leonardo says that the scientific and true principles 
of painting “are understood by the mind alone and entail no 
manual operation.” On the other hand, “whatever exists in the 
universe, . . . the painter has first in his mind and then in his 
hands. .. .” The impression that the artist is freer than other men 
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is strengthened by Leonardo’s belief, like Aristotle’s, that the 
maker may portray what is ugly in nature. In this the painter 
excels the poet and is free to present “a base, ugly, monstrous 
thing,” as Leonardo himself does in the sketch of the hanged man, 
Bernardo di Bandino. 

For Leonardo, painting is the presentation of the works of 
nature in an imitative science that externalizes what is imitated. 
It has been maintained that certain statements in Leonardo’s writ- 
ings suggest that he believes that originality is inexplicable in 
natural terms. For example, Leonardo writes that “If a painter 
wishes to see beauties that charm him it lies in his power to 
create them [generarle] ... he can be lord and god [signore et 
dio| thereof. . . . In fact, whatever exists in the universe, in 
essence, in appearance, in the imagination, the painter has first 
in his mind, and then in his hands. . . .° This statement does not 
assert that the artist’s creativity or freedom is supernatural in 
origin or kind, for da Vinci here uses the word generarle. Moreover, 
Leonardo does indeed believe that painting is a “harmonious 
concord,” one in which the “hands design what is in the imagina- 
tion” ; and a variety of interpretations may be made of this belief. 
But we must remember that painting is also philosophy, the sub- 
ject which deals with the “increase and decrease through motion” 
of bodies. Perspective “deals with the increase and decrease of 
bodies and of their colouring, because an object as it recedes 
from the eye loses in size and colour in proportion to the in- 
crease in distance.” 

A study of Leonardo’s genius, therefore, presupposes the con- 
tinuity of science and of art. Within the scope of the meanings 
of the “uniqueness” of mind and of the novelty of inventions (as 
interpreted in terms of individualization) we may properly evaluate 
Leonardo and his achievements. We may do so, moreover, without 
recourse to such terms as prophecy, primitivism, or inspiration. 
This interpretation adequately accounts for Leonardo’s contribu- 
tions to diverse fields. It explains Hoffding’s suggestion that 
Leonardo’s was the “first clear utterance on the principle and 
method of exact science. .. .” It suggests that the art-historian is 
correct in judging that Leonardo “revolutionized the casually 
discursive style of the late fifteenth century ... [and] .. . fertilized 


® Jean Paul Richter, The Literary Works of Leonardo da Vinci (London, 
1939), I, 23. 
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European art with profound spirituality.”* It accounts for Lyell’s 
belief that Leonardo was one of the first who applied sound rea- 
soning to geology. It is achievements such as these that mark an 
original mind. They are unique to Leonardo, not because he 
originated the arts, the sciences of painting or geology, or science 
itself but because one original mind produced unique interpreta- 
tions of these kinds of activity. No achievement by a mind other 
than Leonardo’s can be substituted for his individual contributions. 
The mind that produced them is unique and original in the sense 
that it is one identical mind which made these varied contribu- 
tions in diverse fields and which imprinted its individuality upon 
them. 


Il 


A formidable problem remains, if we are seriously to try to 
discover a place for freedom and originality in Leonardo’s phi- 
losophy. We may limit the interpretation of originality to the 
individuality of mind evident throughout Leonardo’s work, and 
we do well to exclude any dependence upon the theory of divine 
inspiration. Leonardo’s thought is emphatically that of a complete 
rationalist and a no less complete naturalist. How, it may then be 
asked, can any theory of originality (even that limited to inven- 
tion, to individuality, or to uniqueness) be compatible with a phi- 
losophy which accepts unequivocally the basic tenets of mechanism 
and necessity? Leonardo’s philosophy is primarily a renaissance of 
Pre-Socratic naturalism. This naturalism is fortified by an explicit 
search for a mathematical statement of science. Leonardo’s phi- 
losophy differs from its Greek prototype in its emphasis upon time 
but not in its subscription to the law of necessity in nature. It is 
in the context of this demand for a description of nature stated 
in terms of rigorous law that the question must be asked: how 
can thinking of this kind permit even the assumption of originality? 

A closer inspection of the problem leads us directly to the ancient 
Atomists and to their founder, Leucippus. “Nothing occurs at 
random,” this early thinker tells us, “but everything for a reason 
and by necessity.” The echo of this is Leonardo’s “Necessity is 
the mistress and guide of nature. Necessity is the theme and 


™David M. Robb and J. J. Garrison, Art in the Western World (New 
York, 1942), pp. 669-671. 
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inventress of nature, the curb and law and theme.” The “first 
mover” is apostrophized in the same terms: “Thou hast not per- 
mitted that any force should fail of the order or quality of its 
necessary results.” To the rigor of ancient Atomism, Leonardo 
weds the ancient mathematical ideal of Pythagoreanism. “There is 
no certainty in sciences,” he writes, “when one of the mathematical 
sciences cannot be applied. . . .”8 


The adoption of the principle of necessity and of the ideal of 
mathematical rigor does not mean for Leonardo that man ever 
wholly comprehends nature. Nature is full of infinite causes “that 
have never occurred in experience.”® Nonetheless, experience, “the 
interpreter between formative nature and the human race, teaches 
how that nature acts among mortals,” at which point the identical 
law holds, i.e., how that nature “being constrained by necessity 
cannot act otherwise than as reason, which is its helm, requires 
it to act.”!° 

Nature, for Leonardo is “a spiritual power,” specified as force. 
Leonardo emphasizes the function of the element water, which he 
describes as the “driver of nature” and the “vital humour” of the 
“terrestrial machine,” moved by water’s own “natural heat.” This 
is the world of Heraclitean change, of flux and becoming. At this 
juncture, the full force of the theory of mechanism is conveyed 
to us. Every action is caused by motion and movement is the cause 
of life. Not only does Leonardo subscribe to this mechanist doc- 
trine, but he also describes man in terms of the ancient rationalist 
theory of microcosm and macrocosm. Man is regarded by the 
ancients as a world in miniature, and with this Leonardo agrees: 
“, . man is composed of earth, water, air, and fire, his body 
resembles that of the earth; and as man has in his bones, the 
support and framework of his flesh, the world has its rocks, the 
support of the earth... .”™ 

The Atomists marked out the field and willed the problem 
of freedom and originality to their heirs. These, in their turn, 
could only introduce a declination of the atom to account for such 
deviations of movement as would tell us how compounded and 
perceptible objects appear—in contrast to imperceptible atoms 


SJ. P. Richter, II, 1158. 
*Jbid., IT, 1151. 

* [bid., II, 1149. 

* Ibid., II, 929. 
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—and how men may exercise freedom of will by a deviation of 
atoms at the moment of willing. It is evident, however, that such a 
chance motion of atoms destroys the necessity that as the central 
doctrine of the Atomism served as the model of classical phi- 
losophies of nature. Certainly, Leonardo could not subscribe to 
such an inconsistency in theory. 

It is important to notice in this connection that Lucretius, who 
adopts the theory of the Greek Atomists, criticizes the philosophy 
of Anaxagoras, another great Pre-Socratic thinker. He does so 
on the ground that Anaxagoras’s theory, that all things are latent 
in all things, does not account for the fact that “the begetting 
bodies of matter do beget different things.” The point is crucial 
for an understanding of Leonardo, who agrees with Anaxagoras. 
“Anaxagoras: Everything proceeds from everything, and every- 
thing becomes everything, and everything can be turned into 
everything else, because that which exists in the elements is com- 
posed of those elements.”’* Now it should be recalled that for 
Lucretius and other Atomists “no atom has any color.” Only 
compounds of atoms are qualified as colors, odors, tastes, and 
sounds. Anaxagoras held, on the contrary, that the qualities of 
compounds—hot, cold, wet, and dry—can be what they are be- 
cause the original seeds or elements also have these qualities. It 
is clear that Leonardo agrees with Anaxagoras rather than with 
Lucretius. “Force,” for him, “is the same throughout the whole 
and the whole is in every part of it.”’® 

If we begin with the basic fact that for Leonardo no funda- 
mental distinction may be drawn between element and compound, 
we are led directly to his theory of originality. We must, first of 
all, distinguish between mathematical abstractions and temporal 
events. If we do so, the issue that arises for the Atomists because 
atoms and compounds are distinguished need not arise. The second 
point is that the problem of originality should be examined at 
the level of compounds, i.e., of parts and wholes. 

The first point is of extraordinary interest, because as we have 
seen, Leonardo believes that the principal instrument of science 
is mathematics. Yet, though “there is no certainty where one can 
neither apply any of the mathematical sciences nor any of those 
which are based upon the mathematical sciences,” he cautions 


* Ibid., II, 1473. 
* Tbid., II, 1136. 
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himself to “write of the nature of time as distinct from its 
geometry.” The distinction leads Leonardo to differentiate between 
what I should like to call mathematical “objects” and “events” in 
time. Leonardo appears to me to hold that while what we might 
call “actual events” are subject to mathematical expression, they 
properly belong to two fields, that of mechanics (‘the Paradise 
of mathematical science, because here we come to the fruits of 
mathematics”) and that of perception (in which “all our knowl- 
edge has its origin” ).™ 

If we accept this explanation of Leonardo’s position in terms 
of an “event-philosophy,” the supporting argument is one which 
in its turn requires an analysis of time. Leonardo discusses “force” 
as a form of dynamism. Consistent with this is the hypothesis that 
motion is, but is not initiated. Division must stop “at the in- 
divisible substance . . . and not continue to infinity.” This point 
is insisted upon with great firmness: “. . . that which is divisible 
in fact is in potentiality also; but not all quantities which are 
divisible in potentiality are divisible in fact.”** A particular applica- 
tion of this assertion involves the mathematical point, “than 
which there can be nothing smaller.” Neither in nature nor in the 
human mind can there be anything which originates the point, 
and the point is the beginning of geometry. The point has no 
part and, therefore, is not “divisible in fact.” By analogy, the point 
in time may be compared to the instant. “An instant has no time,” 
Leonardo writes; and the important inference is that, although 
the instant has no time and therefore is not “divisible in fact,” 
time itself is made “of movements of the instant and instants are 
the boundaries of time.” The conclusion follows: “The stroke of 
indivisible time is movement” and “no movement can ever be 
so slow that a moment of stability is found in it. . . . Movement 
can acquire infinite degrees of slowness.” 

Time, for Leonardo, is not reducible to moments of stability. 
Like the point, time is not divisible ad infinitum. As elements con- 
tain elements and force contains force and as neither can be re- 
duced to nothing, time contains time and movement. We are in 
a world in which every action is an event caused by motion. 
Motion is the cause of life. Water is the vital moisture of the 

™ Tbid., II, 1147. 


%E. Solmi, Ricordi della Vita e delle Opera di Leonardo da Vinci raccolti 
dagli Scriti di G. B. Lomazzo (Milano, 1907), p. 98. 
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earthly machine. The doctrine of Heraclitus, that everything flows, 
is the rule of necessity in a world in which there are no exceptions 
to the law of nature. 

The additional substantiation for the argument concerning 
“events” and the ground for considering events (called in 
Leonardo’s writings “part” and “whole”) are found in Leonardo’s 
remarks concerning “nothingness.” “Nothingness,” he believes, is 
found only in time and speech.'* It is found in time “between the 
past and the future and retains nothing of the present.” It is found 
in speech “when the things spoken of do not exist or are im- 
possible.” It “does not extend among the things of nature.” Dis- 
tinctions fail if “nothingness” is employed as a principle of nature, 
simply because in such a state of nature “the part is equal to the 
whole and the whole to the part” and the distinction between the 
divisible and the indivisible disappears. 

In this treatment of “nothingness” there is again the echo of 
Anaxagoras’s philosophy. “Neither is there a least of what is 
small but there is always a less,” wrote the Pre-Socratic. In 
Leonardo’s interpretation, we may speculate about “element” and 
“instant” ; but in dealing with “actual events,” if we attempt to get 
by continuous and repeated division to the existing elements or 
instants, our science is involved in paradox. If we try to show how 
the gap between element and compound is bridged, the law of 
necessity breaks down—as it does when Epicurus introduces the 
notion of declination of atoms. Philosophical explanation then be- 
comes unintelligible because the basic distinction between mathe- 
matical constructs and temporal events is ignored. 

At the level of compounds or of events which we experience in 
time, two classes claim especial attention. These are the classes 
of events called part and of whole. They present a contrast among 
compounds, not between element and compound. The distinction 
between part and whole in the world of events is crucial, and upon 
it Leonardo rests his own case for originality. It is a distinction 
as old in rationalist philosophy as the speculations of Plato and 
Aristotle. And it is against this rationalist background that 
Leonardo himself is able to assert that “necessity is the inventress” 
of nature, not its creator, and that man is a microcosm of the 
rational microcosm, rather than a creator created in God’s image. 


hg MacCurdy, The Notebooks of Leonardo da Vinci (London, 1938), 
179. 
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A similar rationalism characterizes Leonardo’s approach to the 
problem of knowledge. His is a natural theory of perception. “To 
me,” he writes, “it seems that all sciences are vain and full of 
errors that are not born of experience, mother of all certainty, 
and that are not tested by experience, that is to say, that do not 
at their origin, middle, or end pass through any of the five 
senses.” Imagination is subordinated to direct sense perception. 
Imagination is to reality as “the shadow to the body” and cannot 
visualize such beauty as is seen by the eye. This is true, he believes, 
because the eye receives the actual semblance or image of the 
object and transmits it through the senses to the understanding, 
where it is judged. Imagination, on the contrary, operates only 
to bring the image to the memory, where what is imagined “stops 
and dies . . . if the imagined object is not of great beauty. .. .” 

What should the painter do? He ought to be solitary and “con- 
sider what he sees, discussing it with himself in order to select 
the most excellent parts of whatever he sees.” He should act as a 
mirror ; he will thus “seem to be a second nature.” He is primarily 
free to choose, and he is original in this sense because Leonardo’s 
preference for perception rather than imagination delivers us from 
the domain of speculation in which philosophy is used principally 
in a prohibitory way. Leonardo suggests in fact certain precepts, 
a new means of study, which he believes will be extremely useful 
in arousing the mind to various inventions. In doing so, however, 
he makes evident also the degree to which his own solution to the 
problem of originality by means of relating parts to whole may 
be judged in positive terms. What he writes concerning the new 
means of study is well known: 


I cannot forbear to mention among these precepts a new 
device for study which, although it may seem but trivial 
and almost ludicrous, is nevertheless extremely useful in 
arousing the mind to various inventions. And this is, 
when you look at a wall spotted with stains, or with a 
mixture of stones, if you have to devise some scene, you 
may discover a resemblance to various landscapes, beau- 
tified with mountains, rivers, rocks, trees, plains, wide 
valleys and hills in varied arrangement; or, again, you 
may see battles and figures in action; or strange faces 
and costumes, and an endless variety of objects, which 


“Irma A. Richter, ed., Paragone, p. 26. 
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you could reduce to complete and well-drawn forms. And 
these appear on such walls confusedly, like the sound of 
bells in whose jangle you may find any name or word you 
choose to imagine.’® 


The significant phrase is “reduce to complete and well-drawn 
forms.” As I have suggested, some of the contrast between “noth- 
ingness” and the world of events in time turns upon two points. 
In the notion of “nothingness,” part and whole are indiscriminable ; 
in the notion of “events,” part and whole are decisively distin- 
guished. Natural and artistic orderings in the world of events make 
a difference; and they do so, evidently, because in Leonardo’s 
conception of the world “the part always tends to reunite with its 
whole in order to escape from its imperfection.”*® Of the painter’s 
powers in the matter of reducing what he perceives “to complete 
and well-drawn forms,” it suffices to quote Leonardo: “In fact, 
whatever exists in the universe, in essence, in appearance, in the 
imagination, the painter has first in his mind and then in his 
hands; and these are of such excellence that they are able to 
present a proportioned and harmonious view of the whole that 
can be seen simultaneously, at one glance, just as things in 
nature.’’?° 

This is da Vinci’s solution to the problem of originality. Nature 
and man differ in that nature “is concerned only with the pro- 
duction of elementary things,’ whereas man, “nature’s chiefest 
instrument,” is he who with nature’s elementary things, “produces 


8 J. P. Richter, I, 508. 

* Tbid., II, 1142. This raises the issue between mechanism and teleology. 
The quotation in question suggests the notion of a final cause. There is, 
however, also the suggestion throughout Leonardo’s writings that he is 
thinking of the perfection as a structural and not as a teleological hypothesis. 
Undoubtedly, he has the Platonic and Aristotelian conceptions of “organism” 
in mind in the distinction between parts and wholes. But he may also be 
influenced by the Pythagorean theory of mathematical harmony. It should 
be noted that he is Aristotelian to the extent that he believes that “every 
part of any element separated from its mass desires to return to it by the 
shortest way” (MacCurdy, I, 71). 

Irma A. Richter, p. 52. The importance of the point is shown in 
Leonardo’s remark that “a poem which aims at the representation of perfect 
beauty has to describe separately each particular part that makes up the 
harmony of a picture; and its charm is no greater than that which would 
arise if in music each voice were to be heard separately at different times 
without producing any concord, or if a face were to be revealed bit by bit 
with the part previously shown covered up, so that we are prevented by 
our forgetfulness from composing any harmony of proportions because the 
eye cannot embrace the whole simultaneously in its field of vision.” 
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an infinite number of compounds, although he has no power to 
create any natural thing except another like himself, that is his 
children.”** But differ though they may in this respect, nature and 
man are inventive, not creative.*? Both invent when they produce 
wholes from parts. Their perfection is achieved in harmonious, i.e., 
mathematically demonstrable wholes. 

What is produced in this way is new in one sense; that is, a 
harmonious whole differs from its ingredient parts.** It appears to 
me that for Leonardo uniqueness as complete novelty is not and 
could not be intelligible. Part and whole do differ; moreover, the 
laws under which they operate differ. Yet both part and whole are 
intelligible. Parts do not originate miraculously, ex nihilo; wholes 
are made up of parts. Whether product of nature or of art, part 
and whole are demonstrable in mathematical terms. There is no 
break in nature. There is no dispute “as to whether twice three 
is more or less than six or whether the angles of a triangle are 
less than two right angles.” “Proportion,” Leonardo writes, “is 
not only found in figures and measurements, but also in sound, 
weight, time and position, and in whatever power which exists.” 
Of painting, he maintains, that it “extends to the surfaces, colours, 
and shapes of all things created by nature.” More than this, paint- 
ing “presents its subject to thee in one instant through the sense 
sight, through the same organ that transmits the natural objects 
to the mind; and at the same time the harmonious proportions of 
the parts composing the whole react and delight the eye.’ 

This, then, is the intelligible theory of originality which, I be- 
lieve, Leonardo employed systematically. I should not argue that 
he is everywhere clear and consistent. Still, what seems to be 
an inconsistency may not be one in fact. For example, Leonardo, 
in formulating a canon of human beauty appears to invalidate the 
argument by presupposing the solution he seeks. He remarks 
that for our measurements we should choose “a man of three 
braccia in height and measure him by the rule I will give you.” 
But we are also told that “If you tell me that I may be mistaken 

“ Quoted from his writings on “Anatomy” (MacCurdy, I, 180). It should 
be noted that nature is “continually producing” and that she “does not change 
the ordinary kinds of things which she creates.” 

Leonardo remarks that the alchemists have “never either by chance or 
deliberate experiment succeeded in creating the smallest thing which can be 
created by nature .. .” (MacCurdy, I, 150-151). 


Irma A. Richter, pp. 60-61. 
* Ibid. 
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and judge a man to be well proportioned who does not conform 
to this division, I answer that you must look at many men of 
3 braccia, and out of the larger number who are alike in their 
limbs choose one of those who are most graceful and take your 
measurements.” We should not be too certain that this is an 
instance of putting the cart before the horse. We should recall 
the difference between mathematical objects and temporal events 
and also recall that Leonardo remarks of the mathematical sciences 
that “. . . as the geometrician reduces every area circumscribed 
by lines to the square and every body to the cube; and arithmetic 
does likewise with its cubic and square roots, these two sciences 
do not extend beyond the study of continuous and discontinuous 
quantities.”” What he insists upon is clear: “. .. [the mathematical 
sciences] do not deal with the quality of things which constitutes 
the beauty of the works of nature and the ornament of the world.” 
Such beauty belongs to the dynamic world of temporal events, 
not to constructs of mathematics divorced from time. 


III 


I do not believe that it is necessarily the function of philosophy 
to explain how a man applies the general principles of his specula- 
tion to particular situations or objects. It would be a daring man, 
indeed, who proposed to set forth fully the manner in which 
Leonardo applied, in superb ways, genuinely philosophical prin- 
ciples to diverse fields. However much one may admire his vision 
and his perceptive powers as well as his consummate skill, it is 
still true that he makes explicit in science and art what is already 
implicit in nature and that he would probably suggest that he 
proposed to do no more. 

Nonetheless, even within these limitations, I believe we may 
apply to him the word “genius.” My argument here has been in 
general agreement with that of Erwin Panofsky, although my in- 
ference in this regard is different. Professor Panofsky suggests 
that “Leonardo, the ‘scientist,’ would have been much surprised, 
and possibly somewhat offended, had anybody called him a 
‘genius.’ ”?° Certainly it is true that a man who consistently denies 


*Erwin Panofsky, The Life and Art of Albrecht Diirer (Princeton, 
1955), I, 281. With Leonardo, says Panofsky, “the medium of comparison 
is the painter’s scientia, his ‘science.’ He shares with God the insight into 
the universal principles which underlie the indvidual things in nature and is 
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the validity of creation ex nihilo, who emphasizes the importance 
of experiment, of time and mathematics in philosophy, and who 
depends for his explanation of what is invented upon the relating 
of means and ends in the form of part and whole, is clearly not a 
genius if we mean by that term one who works miracles or who 
is “divino,” falls under “celestial influences,” is a prophet, or whose 
knowledge is primitive. 

But need we use the term only in these senses? To be sure, the 
very notion of genius in the western tradition is surrounded by 
attributes that properly belong to God. But the theological tradi- 
tion is itself bifurcated, insofar as men have speculated within 
it upon creativity. The western tradition has held that man is 
analogous not only to the creative God of Genesis but also to the 
artisan-demiurge of Plato’s Timaeus. The Platonic conception is 
that of the genius with superior knowledge rather than with om- 
niscience, with superior power rather than with omnipotence; of 
the genius who employs a rational art rather than one who 
possesses an unconditioned creativity. It is into this tradition that 
Leonardo’s conception of man as a microcosm fits, in contrast to 
the conception of man created in God’s image.”* Similarly, as 
Plato believed that there were aspects of the world over which 
the Demiurge had incomplete control, so Leonardo believed that 
the whatness, the “quiddity” of elements is not available for our 
complete knowledge. Leonardo believes that man, like nature, is 
a maker and that what is made is intelligible. 


Of Leonardo’s original powers, I need add only that I believe 
that they conform to this classical conception of genius.*7 His 
contribution is certainly unique. It is, however, intelligible as well. 
Leonardo touches the intelligible classes of science and art and im- 


thus able to ‘generate’—not to ‘create,’ which expression Leonardo deliberately 
avoids—as many specimens as he sees fit.” With Diirer, on the other hand, 
Professor Panofsky continues, “the medium of comparison is not the 
painter’s ability to reproduce all that is, but his ability to call into being 
something that never was. He shares with God the power to ‘create’; and 
the very ‘ideas of. which Plato writes’ appear in Diirer’s text, not as the 
unchangeable foundations of knowledge, but as the inexhaustible source of 
novel inventions, incognita prius.” 

*See my “The Theological Background of the Theory of the Artist as 
Creator,” Journal of the History of Ideas, VIII, 3 (June 1947), 363-372. 

7 See my “Genius and the Aesthetic Relations of the Arts,” The Journal 
of Aesthetics and Art Criticism, TX, 1 (September 1950), 1-12. The 
influences here on da Vinci are, of course, Plotinean and Augustinean. See 
my The Artist as Creator (Baltimore, 1956). 
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prints upon them the mark of his own individuality. Whatever 
the field, his unique mark is recognizable, and consistently so. In 
this sense, he is original, an original mind producing an astound- 
ing diversity of individual products within an equally astounding 
range of activities. 

Regarding Leonardo himself, it appears to me that the very 
obscurities of the word “genius” have transformed his image into 
legend and myth. From the legend and myth, quite another aspect 
of genius has emerged. In a psychological sense, the image of the 
great artist, like that of the hero and the saint, is creative because 
it inspires men to create. Leonardo has served, for Valéry, to 
evoke an exposition of Valéry’s own literary method, precisely as 
it has evoked from Pater a work of art and a phrase that has 
become part of the language. This psychological aspect of genius 
and originality has served to support the alliance of prophecy and 
primitivism to genius. But, in contrast to the myth and the legend 
and the image, the essential Leonardo is a naturalist and a 
rationalist. As such, he offers a rational answer to the question 
of originality and its unique products. 


MARCEL PROUST: FROM ANALYSIS 
TO CREATION 


Guapys E. Coox 
Department of French 
Bucknell University 


ye PROUST’S admirers the publication of Jean Santeuil 
(1952) and of Contre Sainte-Beuve (1954) was a source of 
exciting satisfaction. The discovery that Proust had filled some 
seventy notebooks in the years between Les plaisirs et les jours 
(1896) and A la recherche du temps perdu (1912-1928) is con- 
crete evidence of an apprenticeship that dispels the myth of a 
miraculous growth. The usual mystery of artistic creation remains, 
but divested of the disturbing suggestion that creation occurs with- 
out labor. All the manuscript material is not yet available in print, 
but a study of the three volumes of Jean Santeuil and of the one- 
volume Contre Sainte-Beuve is a revelation of Proust’s growth in 
technique as a novelist and as an artist. 


Bernard de Fallois, the editor of Contre Sainte-Beuve, concludes 
from evidence based on Proust’s letters that Jean Santeuil was 
written between 1896 and 1904 and that Contre Sainte-Beuve was 
written in 1908-1909. Jean Santeuil is a novel, and Contre Sainte- 
Beuve a collection of literary and art criticism; but some of the 
same material is used in both works. Where the same material is 
used in the early novel, in the critical work and then in Remem- 
brance of Things Past, one observes a steady growth in technique. 


We might say that Jean Santeuil was a trial run for Remem- 
brance of Things Past. In the former, Proust knew what he 
wanted to do, but his technique was not highly developed. Proust 
himself complained that for a long time he had thought he had 
no subject for a novel; but what he later discovered was not so 
much that he finally had the subject matter but that he had 
learned how to make a novel of his subject matter. In Jean Santeuil 
Proust already had his themes, incidents, and characters; but the 
themes are stated rather than woven into the novel; the incidents 
are isolated rather than interrelated; and the characters are char- 
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acters of memoirs, like snapshots of people known by the hero, 
rather than characters of a novel having a life of their own. The 
only person who really evolves in the novel is Jean Santeuil, who 
is Proust himself. The device of the third person, which is used 
in Jean Santeuil, is unsuited to Proust, probably because, even 
in this early novel, he was not really concerned with creating 
himself so much as with recreating his past with all its resonance 
in his consciousness. But inasmuch as he had chosen the third 
person, he must of necessity create a character. Proust as a char- 
acter in a novel is decidedly antipathetic ; the reader, therefore, does 
not enter sympathetically into the consciousness of the character 
as he does in Remembrance of Things Past, where he is not at 
all concerned with Proust as a character but only with the world 
he creates. The chronological structure of the early novel from 
the hero’s childhood to manhood does not permit Proust’s partic- 
ular originality, which was the past as it was relived in the 
consciousness of the mature man. 

In Contre Sainte-Beuve Proust used the first person, but it is 
literally Proust addressing himself to his mother. That device 
served his purpose better than the character of Jean Santeuil, but 
it has a tendency to keep before the reader’s mind Proust, the 
author. The device is permissible for the critic but not suitable 
for the novelist. When Proust in Remembrance of Things Past 
thought of the device of the first-person narrator, he found the 
right solution for him, for the reader forgets completely the author- 
reader relationship and plunges directly into the consciousness 
of the narrator. Once Proust has rid himself of the necessity of 
creating his own character and also of the “I,” who is literally 
Proust, a device which tends to limit him to literal truth, he can 
move about freely, utilizing literal or fictional truth according to 
the demands of his art. 


I 


An examination of three passages selected from Jean Santeuil,1 
Contre Sainte-Beuve,? and Remembrance of Things Past® shows 
Proust’s growth in technique. 


1Marcel Proust, Jean Santeuil, trans. Gerard Hopkins (New York, 1956). 

2 Marcel Proust, Contre Sainte-Beuve (Paris, 1954). The translations 
below are my own. 

® Marcel Proust, Remembrance of Things Past, trans. C. K. Scott Mon- 
crieff (New York, 1934). 
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In both novels Proust has given prominence to the drama of 
his going to bed by putting it at the beginning, but in the early 
novel it is the introduction to the hero as a small child. As a reader 
we react to him as a character created by the author, and we find 
a nervous, spoiled child. We are inclined to feel that a good 
spanking would have taken care of the whole situation; we tend 
to become annoyed or bored as the story progresses. In Swann’s 
Way, the narrator introduces us at once into the world of adult 
experience by relating how on first waking up he thinks he is in 
the past; he then plunges us into the past of his childhood ex- 
perience so that now we attend not to what kind of child we are 
dealing with but to the resonance in the narrator of that childhood 
experience. Because the identification of reader and narrator has 
already taken place before the incident is related, the response of 
the reader to the incident can now be sympathetic. 

In Jean Santeuil the incident forms a closed chapter. Although 
the author knows the relationship of the incident to the hero’s life, 
he states that it has a relationship but does not create the rela- 
tionship for the reader: “In the course of this story we shall have 
no occasion to say more about Jean’s nervous sufferings at the 
moment of going to sleep. His life will lead us, as it led him, 
along more distant ways, and no man alas! can live twice over 
the years of childhood. The reader, however, would be much mis- 
taken should he think that, even in so trivial a matter as has been 
described, Jean ever changed completely (Jean Santeuil, p. 32). 
This statement has no emotional effect on the reader. Proust goes 
on to explain that whenever later in life Jean had to sleep in 
strange rooms, he always experienced the same suffering; and 
“always the feelings of the inconsolable little boy who could not 
go to sleep would flood back upon him and in his ears would echo 
the sound of that childish crying which had once been so muffled 
and yet so piercing” (Jean Santeuil, p. 32). One already feels in 
the last sentence a power to evoke the resonance of the past so 
characteristic of Proust, but he does not yet know how to sustain 
the power. The incident fails to move the reader, for the author 
explains what he intends to do later with his fictional character. 
The reader is identified neither with the character nor with the 
author; so the emotional effect is lost. 

In Swann’s Way Proust sustains the mood; we are in the con- 
sciousness of the narrator, moving between past and present as 
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we do in our own experience. Plunging into the past with the 
narrator and then returning with him to the present, we experience 
with him that peculiar sense of nearness and yet of great distance 
that we all feel about our own past. The incidents vary with each 
individual, but Proust has given expression to a universal human 
experience when he sums up the effect of that incident in Swann’s 


Way: 


Many years have passed since that night. The wall of 
the staircase, up which I had watched the light of his 
candle gradually climb, was long ago demolished. And in 
myself, too, many things have perished which, I imagined, 
would last forever, and new structures have arisen, giving 
birth to new sorrows, and joys which in those days I 
could not have foreseen, just as now the old are difficult 
of comprehension. It is a long time too since my father 
has been able to tell Mamma, “Go with the child.” Never 
again will such hours be possible for me. But of late I 
have been increasingly able to catch, if I listen attentively, 
the sound of the sobs which I had the strength to control 
in my father’s presence, and which broke out only when 
I found myself alone with Mamma. Actually, their echo 
has never ceased: it is only because life is now growing 
more and more quiet round about me that I hear them 
afresh, like those convent bells which are so effectively 
drowned during the day by noises of the street that one 
would suppose them to have been stopped forever, until 
they sound out again through the silent evening air 
(Swann’s Way, p. 28). 


In the early version, the explanation of the child’s feeling about 
going to bed without his mother’s goodnight kiss does not affect 
us directly for we have not entered into the child’s feelings, and 
the account drags: 


Going to bed had assumed for Jean the proportions of 
tragedy, and the horror that surrounded it was all the 
more frightening for being vague. As soon as it began to 
grow dark, and even before his lamp had been brought, 
he felt that the whole world was abandoning him and he 
would have liked to cling to the daylight, to keep it from 
dying, or to take it with him into a shared death. But 
he could still find some respite from this deep, this in- 
definable, torment by going to the kitchen while talking 
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to his mother.—But always, until this evening, when 
undressing was done, he had called his mother, knowing 
that she would come and kiss him when he was in bed.— 
Then and then only could he sleep (Jean Santeuil, p. 28). 


This analytical description leaves the reader detached and unmoved. 

In addition to the drawnout analysis, the conversations sur- 
rounding the incident in the early version are flat. They are 
obviously designed to show us the nature of the child and the 
attempts of the family to correct his undue nervousness; every- 
thing is centered on the child. The result is dull, colorless dialogue: 


The little garden gate closed slowly behind Jean after 
the third time he had been to say goodnight to his mother 
and had been ill received. “I’m afraid he’s rather miser- 
able, Doctor,” said Madame Santeuil gently, turning to 
Professor Surlande, meaning to excuse her son. “I have 
never, till this evening missed going to see him in bed 
and saying goodnight and he is feeling upset. Such an 
impressionable little boy.”—“‘He is what we should call 
a nervous subject,” replied the Doctor with a smile—‘TI 
should not like to think,” he added politely, “that I am 
the cause of your not saying goodnight to him.”—“You 
mustn’t think that!’ exclaimed Madame Santeuil, “we 
don’t want to mollycoddle him. We have had to give in 
to him far too long as it is—because of his delicate health 
you know” (Jean Santeuil, p. 25). 


The conversation continues in the same vein. 

In Swann’s Way, Proust, not having to characterize himself, has 
been able to discard all such flat dialogue; he has woven dialogue 
into the incident, but as a mature artist he has taken the opportunity 
to characterize or to introduce different characters of Combray. 


, 


“T can’t tell you,” said my great-aunt, “what a change 
I find in Swann. He is quite antiquated.”—“I fancy he 
has a lot of trouble with that wretched wife of his, who 
‘lives’ with.a certain Monsieur de Charlus, as all Combray 
knows. It’s the talk of the town.”—-My mother observed 
—“I think myself that in his heart of hearts he doesn’t 
love his wife any more.”—‘Why, of course he doesn’t,” 
answered my grandfather—“Hullo, you two, you never 
thanked him for the Asti!” he went on, turning to his 
sisters-in-law.—“‘What! we never thanked him! I think, 
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between you and me, that I put it to him quite neatly,” 
replied my Aunt Flora. “Yes, you managed it very well, 
I admired you for it,” said my Aunt Céline. “Yes, I liked 
my expression about ‘nice neighbors.’” “What! do you 
call that thanking him?” shouted my grandfather. “I heard 
that all right, but devil take me if I guessed it was meant 
for Swann. You may be quite sure he never noticed it.” 
—‘“Come, come, Swann is not a fool. I am positive he 
appreciated the compliment. You didn’t expect me to tell 
him the number of bottles or to guess what he paid for 
them!” (Swann’s Way, pp. 26-27). 


This conversation shows us the smalltown concern with one’s 
neighbor’s private affairs. It introduces us to Swann’s domestic 
affairs or to the small town’s conception of his domestic affairs, 
an interpretation which will be clarified volumes later, and it shows 
us the excessive delicacy of the great-aunts, whose prime char- 
acteristic is that of avoiding being vulgarly blunt about anything 
so that their veiled references leave every one else in complete 
mystery but leave them enchanted with their own finesse and good- 
breeding. 

Jean Santeuil lacks suspense, for wherever the author inter- 
polates his explanation of states of feeling, it merely delays action; 
whereas in Swann’s Way Proust has built up in the reader the 
same feeling of uncertainty as to what the parents will do when 
they find the child still waiting up as the narrator himself ex- 
perienced. We live the drama, whereas in the early version it is 
explained to us. Proust has also heightened the dramatic effect 
in the later version. In the early version it has been arbitrarily 
decided that this night the mother will not come up to say good- 
night, because they are to break him of his childish need of his 
mother. The child goes to bed, calls out to his mother, who im- 
mediately comes up; the child throws himself into her arms 
sobbing. We know that the mother was not to come up that night 
and that is the reason for the sobs, but we know it only as a fact 
not as an experience. In Swann’s Way, Proust makes us feel with 
the child all during dinner as he ponders the necessity of going 
to bed without his mother; then in his room he broods, and with 
his brooding the impossibility of sleeping increases until he makes 
the heroic decision of violating all rules and staying up until his 
parents come to bed. By this time we share the child’s tenseness 
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as he hears his parents mount the stairs, and his father’s giving 
in to his anguish comes as much of a surprise to us as to him. 
Proust’s ability to create the situation, to develop the action, to 
keep an element of suspense and surprise, shows a clear growth 
in technique. 

The most startling growth in technique, however, is that of 
incorporating the incident into the texture of the whole novel so 
that it takes on for the reader the same significance that it obviously 
had for Proust. In Jean Santeuil this incident opens the novel; 
there is no build-up to it in the reader’s mind. In Swann’s Way, 
the narrator, on waking up, frequently thinks he is back in Com- 
bray. He then introduces us to Combray and some of the life at 
Combray—of all that past life this incident is the one which always 
lives again for him. The fact that, when he is a mature man re- 
membering his past, this incident comes to him makes us feel 
the impact it had upon him. But Proust has also used it to create 
patterns for the rest of the novel. Swann is the person responsible 
for his mother’s not coming up to say goodnight; he has a horror 
of Swann’s discovering this childish trait ; ironically Swann is the 
one person who would best understand his distress, he having felt 
the same need of the presence of the loved one in his love affair 
with Odette. The child’s need of his mother prefigures Swann’s 
need of Odette, which in turn prefigures the narrator’s love affairs. 

In Proust’s method of creating character, we are now presented 
with the first in a long series of Swanns—the first being the 
neighbor whose visit means that his mother will not come up to 
say goodnight and therefore a person whom he would rather not 
see coming to visit. In contrast to this unwelcome Swann is the 
next Swann, father of Gilberte, the object of his adolescent love, 
and therefore the one person above all others whom he would 
prefer to see. 

When the child sends Francoise, the old servant, with a note to 
his mother, he has established the pattern of relying on a third 
person as the intermediary between himself and the loved one, the 
pattern Swann will also follow in his love affair with Odette when 
he sends Charlus as emissary, the same pattern that the narrator 
will follow in his affair with Albertine by sending Saint-Loup 
as a go-between. 

In Jean Santeuil, the observer of the scene is the old servant 
Augustin. But there is no more significance to his presence than 
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that of the child’s sense of triumph at showing his power over his 
mother. However, in Swann’s Way Proust has introduced us to 
the whole code of domestic life in Combray in the attitude of 
Francoise, and he has also established the pattern of behavior that 
Francoise will follow in her attitude towards the narrator and 
Albertine later on in the novel. 

None of the depth and continuity of character thus created by 
repetition of identical behavior is created in Jean Santeuil. Nor is 
there any return to the events of that evening later in the novel. 
In Swann’s Way his mother’s reading from George Sand’s novel 
Francois le Champi prepares the reader for an emotional response, 
when in the last volume the narrator discovers the novel in the 
library of the Prince de Guermantes. It is not a question of being 
told that it recalls the events of that evening ; the emotional impact 
results from the reader having lived through the same experience. 

The fact that this incident of going to bed is the only one which 
comes back to the narrator vividly until the madeleine incident 
not only heightens the importance of the incident itself but also 
creates an aura of poetry about the preliminary picture of Com- 
bray so that when the madeleine incident occurs we have already 
built up effective associations with Combray and its characters 
and with the emotional life of the narrator. The experience of 
the madeleine can then produce on us the magic Proust intended 
it to have. 

The involuntary recall of the past by means of a sensation ex- 
perienced in both past and present at the same time is basic to 
Proust’s work at whatever period one considers it. The experience 
occurs in Jean Santeuil, Contre Sainte-Beuve, and Remembrance of 
Things Past; but the uses Proust made of it differ considerably. 
Proust’s past is the subject matter of both novels, but in Jean 
Santeuil he had not yet evolved the magnificent technical device 
of making the whole novel “rise out of his teacup.” In Jean 
Santeuil there is a separate chapter in the middle of the second 
volume entitled “Impressions Regained,’ wherein the hero ex- 
periences the memory of the sea when he first saw the Lake of 
Geneva: 


Then when they got beyond the farmland, the Lake 
of Geneva in all its length came suddenly into view, lying 
spread in the deep tranquillity of the afternoon, with the 
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wakes of the boats stretching across its surface and 
tangled all together like white threads, a skein of life 
which the sea shows, lovely as the shadowed orbit of an 
eye and the pattern of twined curls——Looking at the sea 
(at this hour it had almost the appearance of the sea) 
at the end of the road along which the horse was quickly 
trotting, Jean suddenly remembered. He saw it there 
before him as the very sea he had once known, and he 
felt its charm. In a flash that life in Brittany, which he 
had thought useless and unusable, appeared before his 
eyes in all its charm and beauty, and his heart swelled 
within him as he thought of his walks at Begmeil when 
the sun was setting and the sea stretched out before him 


(Jean Santeuil, pp. 406-407). 


This incident, as Proust has set it in the novel, is only one out 
of many in the life of the hero. Although by the analysis which 
follows Proust tries to give it significance, artistically he has not 
created its significance. Coming, as it does, about midway in the 
novel, it has nothing to do with the structure of the novel itself. 
Proust has prepared the scene, but only as one would prepare any 
incident in an ordinary narrative: in the preceding chapter he has 
shown us Jean at the seashore. Leading up to Jean’s experience 
on seeing the lake, he has explained that Jean’s memory of the 
sea was without pleasure, a fact which then contrasts with the 
pleasure he felt in his involuntary recall. Immediately after his 
involuntary recall of the sea, Proust plunges into three pages and 
a half of explanation of the phenomenon and its meaning, a pas- 
sage where he forgets he is dealing with Jean and resorts to “I” 
and “we,” thus drawing the reader’s attention back to the author. 
Proust’s analysis of the phenomenon is well done, but it is not 
charged with emotion for the reader, for it is divorced from the 
character Jean, with whom the reader should be identifying him- 
self emotionally. The incident, isolated and unrelated to the rest 
of the novel, closes with this chapter, whereas in Remembrance of 
Things Past the whole novel that follows is the past recalled in 
the sensation of the taste of the little cake dipped in tea. Proust 
not only has made the whole novel structurally dependent on this 
incident, but has also separated the analysis of the reasons for 
the particular joy he experienced from the description of what he 
experienced, so that as readers we live through with him the 
experience itself and wait for the explanation until the last volume, 
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where he accumulates a series of such incidents in rapid succession. 
This accumulation finally forces him to analyze the reasons for 
this particular joy. The delay also gives the reader the effect of 
having an experience the explanation of which does not come to 
him until years later. 

If we analyze the effect of choosing the sea as the example of 
involuntary recall, we feel at once that it lacks the individuality 
gained by choosing something as distinctly personal as the taste 
of a cake dipped in tea and also lacks the effective contrast be- 
tween the triviality of the sensation itself and the sentiment it 
arouses. The triviality of all the sensations giving rise to in- 
voluntary recall in Remembrance of Things Past removes any 
possibility of confusing the joy experienced with an aesthetic en- 
joyment of the thing itself, or even with the pleasure resulting 
from the perception of an ordinary resemblance between two 
things. The choice of something as personal and as trivial as the 
taste of a cake in tea highlights the individuality of the recall of 
one’s own past, whereas the resemblance of the lake and sea might 
mislead the reader into thinking that it is a mere resemblance 
that Proust is evoking. 

In the narration of the incident itself, the “Jean suddenly re- 
membered” is a note jotted down. The powerful appeal of the 
madeleine incident lies in the account Proust gives of the dra- 
matic struggle in the depths of the mind to bring to the surface 
a clear memory. It is this experience that strikes a sympathetic 
chord in the reader, for it is a universal experience, but one 
completely left out in the early version. The statement “Jean felt 
its charm and beauty” does not create charm and beauty for the 
reader. Jean Santeuil is somewhat like a notebook of sketches to 
remind the author of what he wants to create but has not yet 
created. 


II 


Before we come to the final version of involuntary recall, we 
have an intermediary step in its development in Contre Sainte- 
Beuve. In this work Proust has changed the position of the recall 
to give it more significance; it now forms the preface of this 
later work. The idea of basing the whole work on recall is already 
apparent, but it is still unrelated to the structure of the whole 
and lacks organic relationship to it. 
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This preface begins: 


Each day I prize intelligence less. Each day I realize 
more and more that it is only outside intelligence that the 
writer can recapture anything of our impressions, that 
is to say, reach something of himself and the sole material 
of art. What the intelligence gives us under the name of 
the past is not the past. In reality, as it happens to the 
souls of the dead in certain popular legends, each hour 
of our lives, as soon as it is dead, is incarnated and 
hidden in some material object. It remains there, forever 
captive, unless we meet the object. Through it, we 
recognize it, call it forth, and it is delivered. The object 
in which it is hidden, or the sensation, since every object 
in relation to us is sensation, we may well never run 
across. And so it is that there are hours of our life 
which will never live again. For that object is so small, 
so lost in the world, there are so few chances that it will 
happen upon our path! There is a country house where 
I have spent several summers of my life. Sometimes I 
think about those summers, but the summers I recall are 
not the summers of my past. There were many chances 
that they would remain forever dead to me. Their resur- 
rection depended, like all resurrections, on a simple 
chance. The other evening, having come home frozen by 
the snow, and not being able to get warm, as I had begun 
to read in my room by my lamp, my old cook offered to 
make me a cup of tea, which I never take. And chance 
willed it that she brought me a few slices of toast. I 
dipped the toast in the tea, and at the moment I put the 
toast in my mouth and that I had the sensation against 
my palate of softened bread soaked in tea, I felt a shock, 
the odor of geraniums, of orange trees, a sensation of 
extraordinary light, of happiness; I remained motionless, 
fearing by a single move I might stop what was happen- 
ing within me and which I did not understand, and fasten- 
ing my attention more and more on this bit of bread 
dipped in tea which seemed to produce such marvels, 
when suddenly the shaken partitions of my memory gave 
way, and the summers that I spent in the country house 
I have mentioned, burst into my consciousness, with 
their mornings, carrying with them the procession, the 
constant cargo of happy hours. Then I remembered : every 
day when I was dressed I would go downstairs to my 
grandfather’s room, who had just waked up and was 
drinking his tea. He would dip a piece of toast into it 
and give it to me to eat. And when those summers were 
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past, the sensation of the softened bread in tea was one 
of the refuges where the dead hours—dead to intelligence 
—went to hide, and where I should never have found 
them again, if that winter evening, frozen by snow, my 
cook had not proposed to me the drink to which the 
resurrection was attached, by virtue of a magic pact 
which I did not know. 

But as soon as I' had tasted the toast, it was whole 
garden, until then vague and dull, which was painted, 
with its forgotten paths, flowerbed by flowerbed with all 
its flowers, in the little cup of tea, like those Japanese 
flowers which revive only in water. Just as many days 
in Venice which intelligence had not been able to restore 
to me, were dead to me when, last year, in crossing a 
courtyard, I stopped short in the middle of uneven and 
shiny paving stones. The friends whom I was with, 
feared that I had slipped, but I motioned them to go on, 
that I would join them; a more important object held 
me, I still did not know what, but I felt trembling in 
the depths of my being a past that I did not recognize; 
it was on stepping on this paving stone that I had ex- 
perienced the emotion. I felt a happiness which filled me, 
and that I was going to be enriched with that pure sub- 
stance of ourselves that a past impression is, of pure 
life preserved pure (and which we cannot know except 
preserved, for at the same time we lived it, it does not 
appear in our memory, but in the midst of sensations 
which suppress it) and which asked only to be freed, only 
to increase my treasury of poetry and life. But I did not 
have the power to free it. Ah, intelligence would have 
done me no service at that moment. I’ took a few steps 
back in order to return to the uneven and shiny stones, 
to try to recover the same state. It was the identical 
sensation of the foot that I had felt on the uneven and 
smooth flagstones of the baptistry of St. Mark’s. The 
shadow there was that day on the canal where a gondola 
was waiting for me, all the happiness, all the treasure of 
those hours gushed up after this sensation recognized, 
and that day itself lived again for me (Contre Sainte- 
Beuve, pp. 53-55). 


The above is no longer amateur writing, except that Proust 
gets lost in the grammar of his long sentences. We recognize the 
madeleine incident; but standing as preface to the whole work, it 
is not yet aesthetically important to the reader, as it is in Swann’s 
Way. 
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The choice of a cup of tea with toast dipped into it is better 
than the choice of the sea and lake of Jean Santeuil, for it is 
personal. The choice of toast instead of the madeleine of the later 
version is not so good, for toast in the morning would be an 
experience repeated so often that it would seem less likely to 
evoke a specific period of one’s past, whereas the madeleine is 
unusual enough to characterize a particular family rite. The 
madeleine gives rise also to a variety of poetic associations (to be 
discussed later) which the more homespun piece of toast does 
not arouse. 

The multiplication of incidents of involuntary recall—for Proust 
gives several more in addition to the Venice incident—prevents the 
incident of the toast and tea from having the same relief that it has 
in Swann’s Way, where it seems unique at the time, the other inci- 
dents similar to it be.ag reserved for later use throughout the 
novel. 

In relation to Jean Santeuil we find in the second work that 
Proust has already increased the amount of narration in propor- 
tion to the generalizations about its significance. He has learned 
to build up suspense in the narrative. Instead of the immediate 
“Jean suddenly remembered” of the early version, we have the 
taste of the toast, followed by the sensations of specific odors and 
the sensation of light; but we do not yet know what object is re- 
called. Then follows the account of the motionless attention to the 
inner phenomenon taking place; the sudden recall of past events, 
and then the coming to life of a whole garden. The choice of his 
grandparents’ garden is better than that of the sea in Jean 
Santeuil, for it is a particular garden attached to his childhood 
memories, whereas the sea is too much common property to be 
charged with the same emotional value. However, the garden 
lacks the sweep that the whole past life of Combray has in Swann’s 
Way. As the sea was too general, the garden is too limited to 
permit the use of it to encompass the whole novel as the madeleine 
incident does with its evocation of Combray and with the extension 
of Combray in the rest of the novel. 

More tension is built up in the description of the effort at 
recall than in Jean Santeuil, but not yet as much as in Swann’s 
Way; hence, the feeling of joy at the recall is less heightened 
than in Swann’s Way but more so than in Jean Santeuil, where 
there is an immediate transition from the sensation to recall. 
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Proust had made progress in the poetry of his description since 
Jean Santeuil, but he is not yet the artist of Swann’s Way. The 
toast dipped in tea is just toast, but the madeleine is one of those 
“short, plump, little cakes called petites madeleines, which look 
as though they had been moulded in the fluted scallop of a pil- 
grim’s shell (Saint James’ shell)—so richly sensual under its 
severe, religious folds” (Swann’s Way, pp. 35-36). Proust is not 
of the symbolist school, but the power of poetic association is so 
strong in him that the effect is almost the same. The “short and 
plump” is a sensual image reminiscent of the appetizing flesh of 
a plump woman. The fluted scallop of the pilgrim’s shell, which 
accurately describes the fluting of the madeleine, at the same 
time calls to mind Saint James of Compostello, the pilgrim’s 
shrine. For Proust this is a pilgrimage at the end of which he 
discovers that which for him is the essence of the eternal. The 
“severe, religious folds” are associated with the religious note 
of the pilgrim’s shrine; it accurately describes the fluting of the 
cake and at the same time calls to mind the pictorial image of 
portraits with the stiff, starched ruff, giving a severe look to the 
faces above the ruff. This rich weaving back and forth of associa- 
tions in the mind is one of the masterly contributions Proust 
made to the literature of the world. It is the cumulative effect of 
associations that lend poetry to the experience itself. 

If we take the comparison Proust makes between the revival of 
the past and the Japanese flowers in a teacup, we see Proust’s 
progress between Contre Sainte-Beuve and Swann’s Way. In the 
former the comparison is baldly stated but not developed. “A 
whole garden—with its forgotten paths, flowerbed by flowerbed 
with all its flowers, in the little cup of tea like those Japanese 
flowers, which revive only in water.” The comparison corresponds 
exactly, flower for flower, but in Swann’s Way Proust is far 
bolder, making the whole world of Combray rise from his teacup ; 
for now he catches the essential part of the comparison, which 
is that what was dead and dried up gradually unfolds and takes 
on the colors of life. The later version has an imaginative sweep 
where the earlier is tight and limited. If we compare the later 
version with the earlier, we see the development: 


And just as the Japanese amuse themselves by filling a 
porcelain bowl with water and steeping in it little 
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crumbs of paper which until then are without character 
or form, but, the moment they become wet, stretch them- 
selves and bend, take on color and distinctive shape, be- 
come flowers, houses or people, permanent and recog- 
nizable, so in that moment all the flowers in our garden 
and M. Swann’s park, and water-lilies on the Vivonne 
and the good folk of the village and their little dwellings, 
and parish church and the whole of Combray and of its 
surroundings, taking their proper shapes and growing 
solid, sprang into being, town and gardens alike, from 
my cup of tea (Swann’s Way, p. 36). 


Proust now describes the process of the unfolding; he has chosen 
flowers, houses, and people, indeed all Combray to come to life 
in his teacup; and he has saved to the end the dramatic effect 
of all the resurrection of the past from his teacup. The poetic 
image closes the whole chapter and forms the introduction to the 
novel. The reader can respond emotionally, not only because of 
the gains in Proust’s technique of relating the incident, but also 
because of its general position in the novel. Proust had already 
presented a segment of the life of Combray, that part of it which 
was particularly charged with emotion for the narrator, i.e., the 
drama of his going to bed, so that the reader is ready to feel with 
him in the unfolding of the whole past associated with Combray. 

The madeleine incident is introduced immediately following the 
account of the drama of his going to bed and the scenes of Com- 
bray interspersed in that account. Associations are already built 
up in the reader’s mind with Combray and the narrator’s child- 
hood. He, therefore, has some emotional content to lend to the 
involuntary recall of that world when it comes: 


Many years had elapsed during which nothing of 
Combray save what comprised the theatre and drama of 
my going to bed there, had any existence for me, when 
one day in winter, as I came home, my mother seeing 
that I was cold, offered me some tea, a thing I ordinarily 
did not take. I declined at first and then, for no partic- 
ular reason, changed my mind. [The element of chance, 
which was part of the analysis in the earlier version, is 
now incorporated into the narrative itself.] She sent 
out for one of those short plump cakes called ‘little 
madeleines,’ which look as though they had been moulded 
in the fluted scallop of a pilgrim’s shell. And soon, 
mechanically, weary after a dull day with the prospect of 
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a depressing morrow, I raised to my lips a spoonful of 
the tea in which I had soaked a morsel of the cake. 
[Here Proust has woven into the narrative the dull bore- 
dom of his aimless existence which will then contrast 
sharply with the sudden sense of joy and liberation he 
feels a moment later.] No sooner had the warm liquid 
and the crumbs with it touched my palate than a shudder 
ran through my body, and I stopped, intent on the extra- 
ordinary changes that were taking place. An exquisite 
pleasure had invaded my sense, but individual, detached, 
with no suggestion of its origin. [Proust is using delay- 
ing tactics to build up the suspense: first changes take 
place, then unidentified pleasure fills him; next will fol- 
low the effects. The reader is getting as curious as the 
narrator about the identification and origin of this 
sensation.] And at once the vicissitudes of life had become 
indifferent to me, its disasters innocuous, its brevity il- 
lusory—this new sensation having had on me the effect 
which love has of filling me with precious essence; or 
rather this essence was not in me, it was myself. I had 
ceased to feel mediocre, accidental, mortal. Whence could 
it have come to me, this all-powerful joy? I was conscious 
that it was connected with the taste of tea and cake, but 
that it infinitely transcended those savours, could not, in- 
deed, be of the same nature as theirs. Whence did it come? 
What did it signify ? How could I seize upon it? [Instead 
of the static analysis of the phenomenon after the event 
itself, Proust has now made what was pure analysis part 
of the narrative and so arranged it as to create suspense. | 

I drink a second mouthful, in which I find nothing 
more than in the first, a third which gives me rather less 
than the second. It is time to stop; the potion is losing 
its magic. It is plain that the object of my quest, the 
truth, lies not in the cup but in myself. I decide to attempt 
to make it reappear. I retrace my thoughts to the moment 
at which I drank the first spoonful of tea. I find again the 
same state but illumined by no fresh light. I compel my 
mind to make one further effort, to follow and recapture 
once again the fleeting sensation. I shut out every obstacle, 
every extraneous idea, I stop my ears, and inhibit all 
attention to the sounds which come from the next room. 
And then, feeling my mind is growing fatigued without 
having any success to report, I compel it for a change 
to enjoy that distraction which I have just denied it, to 
think of other things, to rest and refresh itself before 
the supreme attempt. And then for a second time I c'ear 
an empty space in front of it. I place in position before 
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my mind’s eye the still recent taste of that mouthful, and 
I feel something start within me, something that leaves 
its resting place and attempts to rise, something that 
has been embedded like an anchor at a great depth; I can 
measure the resistance, I can hear the echo of great 
spaces traversed (Swann’s Way, pp. 34-35). 


“Great spaces” have been traversed also in Proust’s artistry since 
the cryptic “Jean suddenly remembered” of Jean Santeuil and 
even since Contre Sainte-Beuve, where the identification of the 
sensation follows immediately upon the taste of the toast dipped 
in tea and where the recognition of its source as the grandfather’s 
garden follows very quickly. The portrayal of the struggle that 
takes place within one when a memory is trying to come to the 
surface of the conscious mind, and the efforts we make to seize 
the image which constantly seems to sink back out of sight is all 
new to this version. We may note in passing also that Proust is 
now master of his dramatic endings such as the “vast structure 
of recollection” and “the echo of great spaces traversed.” But the 
struggle is not yet over; there are still other elements of universal 
experience to be incorporated into it. 


Will it ultimately reach the clear surface of my con- 
sciousness, this memory, this old dead moment which the 
magnetism of an identical moment has travelled so far to 
importune, to disturb, to raise up out of the very depths 
of my being? I cannot tell. Now that I feel nothing, it has 
stopped, has perhaps gone down again into the darkness, 
from which who can say it will ever rise? Ten times over 
I must essay the task, must lean down over the abyss. 
And every time the natural laziness which deters us from 
every difficult enterprize, every work of importance, has 
urged me to leave the thing alone, to drink my tea, and 
to think merely of the worries of today and of my hopes 
for tomorrow, which let themselves be pondered over 
without effort or distress of mind (Swann’s Way, p. 35). 


We notice here that Proust has woven into the narrative the uni- 
versal human characteristic of mental laziness, which along with 
the description of the effort establishes the rapport between the 
reader’s experience and that being described. After the prolonged 
effort to capture the memory, when it does come it carries with it 
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the emotional vitality which comes from success after struggle, 
whereas the immediate recall in the earlier versions carried no 
emotional impact. Following the account of the struggle, the 
narrator then finally identifies the taste as that of the little cake 
dipped in tea that his Aunt Leonie used to give him in Combray 
on Sunday mornings. The reader already has associations with 
Combray ; so he too is enchanted to find it rising from the teacup. 


For a conclusion to this paragraph Proust can now use one of 
his generalizations found in the earlier works, but artistically 
arranged to prepare for the whole novel to follow: 


But when, from the long-distant past nothing subsists, 
—after people are dead, after the things are broken and 
scattered, still, alone more fragile but with more vitality, 
more unsubstantial, more persistent, more fruitful, the 
smell and taste of things remain poised for a long time, 
like souls, ready to remind us, waiting and hoping for their 
moment, amid the ruins of all the rest ; and bear, unfalter- 
ing, in the tiny drop of their essence, the vast structure of 
recollection (Swann’s Way, p. 36). 


Proust not only has built up the suspense, described in masterful 
detail a universal human experience but also has made an effective 
artistic contrast between the vast structure of recollection and the 
insignificance of its cause. The solidity of the “structure” also 
contrasts with the fragile immateriality of the identity of the two 
sensations that give rise to this imposing edifice of recollection. 


In this later version Proust has given far more development to 
the narrative element. He rightly saw the value of the dramatic 
struggle to capture the memory and the corresponding effective- 
ness of the recognition coming as the dénouement to a struggle. 
The analysis which came either before or after the account of the 
incident itself in the other two versions is now woven into the 
texture of the narrative itself, and the generalizations are made 
to bear on this particular incident, without their losing their char- 
acter of general truth. Philosophy, sentiment, and sensation are 
so inextricably woven together that each element benefits from 
the poetry attendant upon each of the other elements. Above all, 
Proust has now made this incident stand out as the foundation 
of the novel. 
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III 


An examination of a descriptive passage from Jean Santeuil and 
Swann’s Way reveals above all a growth in Proust’s ability to 
use description. His purpose being to recreate the past, and 
flowers being an intimate part of that past, he must as a novelist 
make the reader experience the particular charm they held for 
him. To describe the flower or to analyze the reasons for its charm 
is not the work of the creative artist. Proust learned that art after 
Jean Santeuil. The analysis in Jean Santeuil of his many associa- 
tions with the hawthorn is transformed in Swann’s Way into the 
creation of those associations. 

In the early novel, the hawthorn, being only one of many 
flowers described in a separate chapter devoted solely to the 
description of a park, does not assume for the reader any indi- 
viduality of its own. Many flowers are at one time or another 
associated with the Month of Mary. The mature artist of Swann’s 
Way eliminates all but the hawthorn and makes it become for 
the reader the flower of Mary’s month. He makes it take on the 
quality of something special by introducing it in his description 
of the special character of Saturday at Combray. It is associated 
in our minds with his first sight of Gilberte Swann through the 
hedge of pink hawthorn. It is so intimately woven into the scene 
at the church that it becomes an integral part of Combray, almost 
another of its characters. 

In Jean Santeuil the hawthorn looks “as though designed for a 
festival” (Jean Santeuil, p. 132), but in Swann’s Way it is 
described in terms that create the idea of festivity. The images of 
the bridal train, of the flower “holding its bunch of stamens, 
slender as gossamer,” of the “enticing glance—by a young girl 
in white” (Swann’s Way, pp. 85-86) all evoke the image of a 
coy young bride at the altar for the festive but religious marriage 
ceremony. By giving a kind of intention to nature, Proust has 
intensified the effect of festivity especially designed by nature to 
celebrate Mary’s month. 

Proust perfected his description by eliminating some of the 
generalities which mar otherwise fine descriptions in Jean Santeuil. 
For example the trite “the fragrance was so strong that one felt 
almost giddy” (Jean Santeuil, p. 137) is transformed into the 
specific “Bitter-sweet fragrance of almond” in Swann’s Way. At 
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other times Proust substitutes suggestion for direct statement with 
a consequent gain in poetic effect. Instead of saying directly that 
the flowers remind him of the summer heat, the sweat, the bees 
buzzing around the flowers (Jean Santeuil, p. 132), he has skill- 
fully suggested all those associations by the “living antennae,” 
the “springtime virulence” and the “irritant power of stinging 
insects” in his description of the flower itself (Swann’s Way, 
p. 87). 

We are told in Jean Santeuil that Proust had a special fondness 
for the pink hawthorn and he suggests that perhaps it was because, 
having first seen the white, the pink gave him that “double sense 
of difference and likeness which can so profoundly affect the hu- 
man spirit,” or perhaps because of the resemblance of the pink 
color to strawberries crushed in cream cheese which he liked so 
much (Jean Santeuil, pp. 132-133). In Swann’s Way having first 
introduced us to the white hawthorn with all its associations with 
Combray, he then introduces the pink. In this arrangement the 
reader has the pleasure of discovering for himself this blossom 
superior because in color. Proust then associates with the idea 
of superiority a whole set of aesthetic values characteristic of 
childhood and rustic people, all of which gives us an exact image 
of the pink characteristic of pink frosting, strawberries in cream, 
and the Sunday best dresses of country girls. This is a rustic 
flower of the countryside dressed up in proper rustic finery for the 
festivity in honor of Mary. These associations, woven back and 
forth in the description, give us not only a poetic image of the 
flowers but also the depth of sentiment Proust wished to convey. 
Proust’s images keep inter-penetrating. In the church, the flower 
lends its rustic outdoor quality to the religious festival as if nature 
were intentionally celebrating the Virgin Mary. Outside, the 
church terms describing the hedge make of it the Catholic shrub 
blooming in honor of Mary. 

The analytical series of “It is perhaps because” in Jean Santeuil 
has been replaced by the mature artist with what he himself calls 
“spiritual equivalents,” which as he says “must be ripened slowly 
in one’s heart.” 


IV 


If we consider what gains Proust had made in technique be- 
tween Jean Santeuil and Remembrance of Things Past (aside 
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from his creation of characters, which I have not considered here 
but which deserves a study), we find first the discovery of the 
proper form to suit his material and his particular genius. The 
first-person narrator permits the moving back and forth between 
past and present and removes the constricting necessity of creating 
a character for himself. Proust learned the fundamental art of 
composition, i.e., where to put things, how to relate them one to 
the other and to establish relationships of parts to the whole and 
of one part to another, how to weave together in suitable propor- 
tion narration, description, analysis, and characterization. All this 
involves the art of selection, of condensing in some cases, of ex- 
panding in others, and by all these means of establishing for the 
reader the associations which an event, object, or person had for 
him. 

Specifically, Proust learned to prepare an emotional response 
in the reader by presenting the thing itself in such a way that the 
reader reacts to it as Proust tells us Jean did in the earlier ver- 
sion; he builds up suspense in the narrative and increases the 
amount of narrative in proportion to the analysis; his dialogue is 
more skillfully chosen to depict character ; and, lastly, he has learned 
the art of a rich texture in those long, involved sentences (where 
he weaves associations back and forth in the structure of the 
sentence) and in his use of metaphor and suggestion instead of 
flat statement or obvious comparison found in the early work. 

The Proust of Jean Santeuil was a writer of considerable 
analytical and even poetic power; in Swann’s Way he is a novelist 
and a great writer. 
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ELIGIOUS poetry is actually a contradiction in terms, unless 

we mean by it poetry that is explicitly designed for purposes 
of indoctrination, but if that is the case it ceases to be poetry and 
becomes virtual dogma. Religious poetry, when the emphasis is 
placed on the noun and not the adjective, communicates the depth 
and difficulty of the poet’s struggle to achieve unity of faith in a 
universe that persistently balks such an effort. At the heart of 
the religious utterance, in poetry or drama or fiction of the 
twentieth century, is the awareness of the never-ending endeavor 
to hold on to a faith that is elusive and paradoxical, a faith that 
cannot be grasped cognitively or verified empirically, a faith that 
transcends the limitations of language, above all, a faith that must 
be perpetually renewed if it is not to perish. Strange as this may 
sound, the essence of the religious affirmation is best to be found 
in the conflict generated by the force of skepticism. Out of the 
dialectics of doubt, out of the crisis of negation in the dark night 
of the soul, rises the despairing or triumphant cry of faith. That 
is the process which lends tension and irony, ambiguity and com- 
plexity of insight, to its creative expression. 

Was it otherwise in the past? Was the religious creative act 
one of pure devotion, a pious rehearsal of orthodoxy, a commentary 
of ecstatic praise on divinely revealed texts, a series of hosannahs 
and hallelujahs, or possibly a versified exercise in homiletics? The 
dynamics of the creative process seem to point in an entirely 
different direction. In all literature that aspires to the universal and 
that seeks to bear the burden of the mystery, one discovers this 
ferment of doubt, this sense of fear and trembling before the hidden 
and inscrutable God, this tense awareness of the impossibility— 
and indeed absurdity—of the divine encounter, the despair of ever 
making clear in words the nature of the numinous experience. In 
the consciousness of man, the Devil forever challenges God to 
combat ; Ormuzd and Ahriman are eternally locked in battle ; good 
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is arrayed against evil, light against darkness, heaven against hell. 
Ceaselessly the war continues between a faith that cannot be 
justified by reason and a lack of faith that cannot be lived. 

What we must begin with, then, is the assumption that poetry, 
whatever its content, secular or sacred, must be approached pri- 
marily as poetry. That is the first essential criterion. Whatever 
other virtues it may possess stem from this fundamental quality: 
its incarnation as poetry. Hence adjectival qualifications, whether 
political or religious in nature, are alien to the consideration of 
poetry per se. It is possible, of course, to examine “scientific” 
poetry or didactic poetry or the use of the Eucharistic symbol or 
the image of the dynamo or the concept of relativity in poetry 
and emerge with some highly interesting correlations. But is there 
any aesthetic justification for the study of religious poetry in any 
other sense except the poetic? Though a knowledge of the religious 
background does help to illuminate the meaning of the Divine 
Comedy, shall we judge the greatness of Dante’s poetry by its 
degree of conformity to Thomistic doctrine? If Poe fulminated 
against the heresy of the didactic, against the attempt to make 
poetry subserve such abstractions as Truth and Duty, he would, 
logically, also have objected strenuously to the heresy of the re- 
ligious. Hence the paradoxical conclusion that all religious poetry, 
despite its subject matter, is “secular” in meaning. 

The paradox as well as the tautology of the above statement 
needs to be explained. The realm of “spirit” lies outside the reach 
of the creative imagination. If it is to be captured and com- 
municated, it can only be done by means of dramatic suggestions, 
pregnant hints, audacious metaphors, sensory images, and a system 
of what Baudelaire called symbolic correspondences. The “spirit,” 
in other words, must be brought down to earth, given flesh and 
blood, body and roots and a local habitation, before it can be 
comprehended. If this interpretation be correct, then dogma never 
makes its appearance in genuine poetry or if it does it ceases to 
be dogma and becomes pure wisdom. For example, the Incarnation 
of Christ, the sacrifice of the body of the Son of God, has already 
become symbolically transfigured. The God is pictured as man 
and the dream of suffering and sacrifice is translated into mythic, 
poignantly human terms. It is no longer a question, on the poet’s 
part, of remaining loyal to dogma; the symbolism the Christian 
poet uses implies a recapture of the original vision, the terrible re- 
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enactment of the Passion, with all its haunting contradictions and 
tragic mysteries. Otherwise the poet is simply echoing an estab- 
lished but spiritually lapsed tradition. 

Such an interpretation is challenged by those critics who treat 
religious poetry as if it were indeed a vehicle of religious values. 
Malcolm Mackenzie Ross, in Poetry and Dogma, a study of the 
transfiguration of Eucharistic symbols in seventeenth-century Eng- 
lish poetry, frankly states his belief “that the dogmatic symbol 
may inform and sustain the poetic symbol as such without losing 
its proper dogmatic identity and without tyrannizing the specifically 
poetic process.” In this statement, which is obviously intended to 
apply to all poetry, we behold a curious confusion of immiscible 
categories: the theological and the aesthetic, the dogmatic and the 
poetic. Let us grant for the sake of the argument that the Christian 
poet, whether of the seventeenth or the twentieth century, believes; 
but once he puts on his singing robes he is not concerned with the 
formally integrated body of his beliefs. He is not, after all, com- 
posing a tract. What is he doing? Whatever any poet does when 
engaged in the travail of creation. He is venturing into the un- 
known, seeking to body forth an experience in all its sensuous 
immediacy. John Donne, despite the intense sincerity of the re- 
ligious convictions which he took for granted, repeatedly questions 
the implicit truths of faith. He is tensely aware that “new Phi- 
losophy calls all in doubt.” When Hopkins composed “God’s 
Grandeur,” he was not thinking of the Spiritual Exercises of St. 
Ignatius. He was beholding a radiant vision of the world charged 
with “the grandeur of God.” He was intoxicated by his mystical 
glimpse of the freshness that lives “deep down things,” of “the 
last lights off the black West,” and of the Holy Ghost brooding 
over the bent world “with warm breast and with ah! bright wings.” 
If the affirmation rings out clear and deep, it nevertheless recog- 
nizes the distressing fact that men are not responsive to the divine 
beauty immanent in the universe. The undercurrent of despair in 
the poem lends added poignancy and power to the poet’s celebra- 
tion of the glory and divine meaning present in all things. The 
second- or third-rate poet may play ingenious variations on the 
traditional dogmas that were once vital institutions, but the major 
poet goes to the fountainhead of the living symbol, reaches out 
boldly to the vision of reality in all its refractory mysteriousness. 

The poem as an organically complete and autonomous world 
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abhors the intrusion of dogma. Certainly poetry is charged with 
vibrations of meaning that extend beyond the domain of the 
strictly aesthetic, but these are set in motion and achieve efficacy 
only through the poetic medium. The religious critic is therefore 
mistaken in seeking to judge poetry by religious rather than 
aesthetic standards. In Poetry and Dogma, Ross argues that 
Christian poetry is of necessity rooted in dogmatic religion—a 
point of view that is controverted by Amos Wilder’s Modern 
Poetry and the Christian Tradition. Ross contends that “Chris- 
tianity demands of the believer a certain precision of belief.” But 
can it legitimately demand the same precision of belief on the part 
of the poet? Must the symbols he incorporates in his work bear 
this stamp of dogma? This is to confuse poetry with apologetics 
and to turn the poet into a kind of inspired but orthodox dogmatist. 
What this categorical demand leaves out of account is that every 
religious utterance, at least in poetry, is hedged round with doubt 
and besieged by the dangers of heresy. Primarily concerned with 
making a poem, the poet does not adopt symbols by first testing 
their degree of theological orthodoxy. The Christian critic who 
insists that religious poetry must achieve this precision of belief is 
not unlike the Marxist critic who maintains that poetry must 
remain basically revolutionary in orientation. 

If the God the poet celebrates is a hidden God, then the poet can 
only resort to the language of paradox to suggest His being, and 
even so the divine essence is transformed into the humanly per- 
ceived. Such a transformation of a vision beyond the power of 
words to express is inevitable: first, because words are neither 
things nor essences ; and second, because it is the creative imagina- 
tion, finite and earth-trammeled, that serves as the medium of 
expression. There again we behold the contradiction already al- 
luded to: the poet fights a losing battle in seeking to give life and 
form to that which is spirit and consequently beyond conceptualiza- 
tion. He can do no more than stammer forth the few ineffable 
syllables that describe his experience with the divine. Between the 
human and the divine, between God and man, there is no ground 
of commensurability, no intelligible means of communication. Who, 
by means of language however soaring and inspired, can bridge 
the gulf fixed between heaven and earth, time and eternity? 

Hence poetry and mysticism (in its extreme form) are in- 
compatible. Blake, a supremely religious poet, worked without the 
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support of a theistic tradition. Relying on mythology for his poetic 
vision, he pictured God in the image of man. According to Mark 
Schorer, in William Blake, “Blake was the most thorough of 
anthropocentrists : heaven and hell and ‘all deities’ are within man ; 
heaven consists in his capacities fulfilled, hell of his capacities 
denied, and God, created in man’s image, is the sum of all his 
potentialities.” 

When the poet dispenses, as did Blake, with the traditional con- 
ceptions of God, he avoids one danger only to fall into another. 
The best example of the dilemma thus created—a challenge to the 
poet’s mythopoeic powers—is to be found in Hardy’s curious 
decision to use the neutral “It” in order to designate the power 
that runs through the universe. Obviously, this pronoun too is a 
symbol of transcendence, though it has been shorn of all its 
supernal glory. The image of God has now lost its archetypal 
appeal; it has been turned into a scientifically neutral, disembodied 
term, a semantically sterile word, lacking in those overtones of 
suggestiveness and unutterable mysteriousness and awe that reside 
in the image of God. To transform God into an “It” is to strip 
God of his godhead. Science, the murderer of God, thus deprives 
the poetic enterprise of one of its most potent and fruitful 
archetypal images. 

For the difference between addressing an It or a Thou is 
radical and absolute. When Hardy speaks of God as It, he does 
more than effect a transvaluation of values; he brings about a 
revolution of consciousness. Hardy is not even blasphemous; he 
does not say that God does not exist; he is simply finished with 
all talk of God. What he confronts is a blind force, a mechanical 
universe that is informed with neither purpose nor consciousness. 
A seeker after the truth, he concludes that God, the creation of 
man, is but a myth. How could he take refuge in the traditional 
systems of faith or console himself with belief in an after-life? 
The First Cause, whatever its nature, is neither good nor evil but 
unmoral. It is these obstinate and often depairing questionings of 
ultimate issues that the poets of our time cannot escape. 

That is why, in creating his work, the poet is concerned not 
with dogma but with concrete, sensuous experience. Committed 
to no rigid framework of religious or political or philosophical 
values, he is free to respond to any aspect of life’s infinite variety ; 
he does not exclude his reaction to the enigma of existence, his 
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perception of the sacredness as well as mysteriousness of the energy 
pulsing in the veins of the universe. That is how he transcends the 
limits of his individual being and feels a kinship with a power 
that is infinitely greater than the self. Yet some phases of the 
religious experience present a formidable, perhaps insuperable 
difficulty for the poet, since that which lies beyond the apprehension 
of sense cannot be voiced in language that is sensory. How can 
the poet, no matter how gifted, give expression to the Absolute? 
How can man visualize the Wholly Other or sum up in finite and 
faltering words the nature of the Godhead? 

Hence whatever religious symbols find embodiment in poetry, 
they do not achieve, and are not intended to achieve, a direct 
representation. No symbol can possibly furnish a literal picture 
of the unseen and therefore ‘unprovable’ world. This explains in 
large measure why religious symbols in poetry are rooted in 
contradictions and ambiguity, both affirming and denying at the 
same time, remaining fluid, protean, never fixed, in meaning. What 
sustains these symbols, which cannot be taken literally, and gives 
them profound meaning is the vision that gave them birth, the 
mystical sense of union with the ground of all being, the im- 
mediate, overwhelming sense of Something There. What the 
symbolism attempts to do is to suggest the sense of transcendence, 
but transcendence here implies a numinous connotation, a feeling of 
reverence. Thus implicit in religious symbolism, in the lyrics of, 
say, Traherne or Donne, is an ontology, a basic metaphysical dis- 
tinction between appearance and reality, the relative and the abso- 
lute, the finite and the infinite. What lends a specifically religious 
tone or atmosphere to this attitude is precisely this feeling of awe 
before the Wholly Other. Sartre, the philosophical atheist, calls this 
Nausea; Rudolf Otto describes it as the sense of the numinous; 
Hardy defines it as the impersonal It; for the religious poet it is 
a Thou, the radiant voice and visage of God. 

The poet, however, is under the necessity of casting about for 
appropriate means of symbolizing that which does not lend itself 
to embodiment in words. The best he can do, as we have said, 
is to depend on analogy, indirection, suggestiveness, paradox, 
ambiguity, and symbolism. The creative problem is rendered even 
more difficult in the case of the modern poet who has lost the 
suffusing sense of the divine and can no longer, like Hopkins, feel 
God’s grandeur, the reality of God’s presence pervading all things. 
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His faith, when he struggles to give it form, takes on the character 
of an existential contest, an experience that is paradoxical and es- 
sentially incommunicable. The religious experience is, by defini- 
tion, ineffable. Was it not Kierkegaard who insisted that the 
finite can never be made into a vehicle for mediating the reality 
of the transcendent? How can man presume to commune with 
God? But if God is hidden, then how does He reveal himself and 
how can man penetrate the divine mystery? 


The poet, we take it, is free to deal with any aspect of reality, 
psychic and material, external and internal, but this “reality” for- 
ever eludes formulation. If he perceives the world in the light of 
the “religious” vision, if he beholds symbols of the numinous in 
a flower rooted in a crannied wall, then his task is to lift that 
experience to the plane of poetry. But his poetry, however 
revelatory, will not take on the vestments of dogma. Blake is 
perhaps the best example of the truly religious poet whose purity 
of vision saves him from any trace of theological didacticism, the 
vice of mistaking bloodless abstractions for genuine experience. 
Thus he achieves lyrical moments of incandescent expression, 
poetry that is luminous and prophetic, when he discovers the 
mystery incarnate in a grain of sand and hears the music of eternity 
in the flickering passage of a second. That is the fundamental 
point: religion when it enters the body of poetry throws off the 
formal restrictions of creed. Since the poetic utterance is born of 
inner tension, the ambiguity ‘resident in all experience, the poet 
is compelled to use the language of paradox, compose lines that 
both affirm and deny, doubt and belief. The Epilogue of The 
Gates of Paradise concludes with the lines: 


Tho’ thou art Worship’d by the Names Divine 
Of Jesus & Jehovah: thou art still 

The Son of Morn in weary Night’s decline 
The lost Traveller’s Dream under the Hill. 


In this quatrain Blake is saying that the idea man has of God 
represents only a projection of himself. Though it is called by 
many a holy name, Blake considered this projected image the 
enemy of man, an epiphenomenon of the mind, the dream of the 
traveller who has lost his way. In interpreting these lines, George 
Wingfield Digby, in Symbol and Image in William Blake, declares 
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that Blake was aware “that reality, or God, is beyond idea and 
form. The projection, the Spectre, has to be realized and so over- 
thrown. . . . This is the cardinal idea in all Blake’s writing and 
in all his art.” 

This approach to the function of religious awareness is well 
stated by Philip Wheelwright in his essay, “The Semantic Ap- 
proach to Myth.” Expressive language, unlike the language of 
logical discourse, is characterized by the quality of polarity; it 
attempts to do justice to the ambivalence of human attitudes. Here 
is the crucial key to the semantic complexity of poetic expression, 
since in every affirmation the poet makes there is implicit an 
element of doubt and denial. The same holds true of such “prose 
poems” as novels. In the world of Dostoevski, for example, as 
Irving Howe makes clear in Politics and the Novel, the combina- 
tion of skepticism and orthodoxy, mysticism and doubt, piety and 
atheism, constitutes a dynamic source of internal tension. For the 
larger affirmations, as Wheelwright points out, 


touch upon the radical mystery of things, which forever 
eludes our intellectual grasp. There are two ways of 
affirming such a sentence as “God created the world.” 
It can be affirmed dogmatically, as a declarative without 
any interrogative aspects; or it can be affirmed with a 
fitting intellectual modesty, in which case the declarative 
and the interrogative will be blended as inseparably as 
the convex and concave aspects of a single curve. For, to 
assert it as a pure statement is to imply: “There was a 
question, but the question is now answered, and there is 
no longer a question.” But this can be the case only if 
the sentence, “God created the world,” is essentially intel- 
ligible—that is, only if “God,” “original creation,” and 
“world” carry meanings that we can put the finger on 
and say, somewhere in experience, “That is it!” And 
since this condition—the adequate verification of a tran- 
scendental idea by the finite evidence of human experience 
—cannot possibly be met, it is equally impossible that 
the sentence, “God created the world,” should be a pure 
statement. To assert it as such is therefore self-delusive. 
. . . Religiously considered, the sentence employs theo- 
logical terms symbolically in order to express the radical 
inseparability of meaningfulness and mystery. 


Though this is a general analysis of the problem at issue, it 
does apply strikingly to the poetic enterprise. For how is the poet 
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to express this radical incommensurability of meaningfulness and 
mystery, how fuse these disparate, contradictory elements into a 
single, organically fitting utterance that makes up a poem? How 
can he write symbolically and communicate the depth of feeling 
and commitment inherent in his faith without verging on the 
declarative and the dogmatic? In brief, how can he affirm meaning 
without denying mystery? This problem is treated at great length 
in Professor Wheelwright’s book, The Burning Fountain, in which 
he seeks to keep linguistically open the truth-possibilities of re- 
ligion, metaphysics, and poetry. This enables us to get to the 
heart of the matter: is there a truth-function in poetry? What 
does “truth” mean in such a context? Suppose the poet believes 
in God and believes that his belief is a true one? He bases his 
belief on the evidence of his spiritual experience, though he knows 
that no laboratory technique can possibly confirm the existence of 
God. He is dealing with a kind of experience that is beyond 
operational measurement. Wheelwright is willing to take the 
moral risk of affirming that the statement, “God exists,” is mean- 
ingful, even though the truth it embodies transcends the possibility 
of empirical verification. 

An influential critic like T. S. Eliot makes the religious emphasis 
primary in his interpretation of poetry. Protesting against the 
tendency to make poetry a substitute for religion, he urges that 
religion has the power to vitalize and fructify poetry. In an 
age of unstable belief, the poet must come to the realization that 
tradition is not enough; “it must be perpetually criticized and 
brought up to date under the supervision of what I call orthodoxy. 
...’ It is the use of the term “supervision” that strikes an ominous 
note. If Hopkins achieved a major accent in poetry, it is, accord- 
ing to Eliot, because he had behind him the authority of the 
Church and was therefore in closer touch with “reality.” How 
much truth is there in this point of view? 

It should be no more a cause of surprise that a Jesuit is capable 
of reaching the highest peaks of song than that a Shelley or 
Hardy could pour out their heart in impassioned but disenchanted 
song. If we are at all astonished by Hopkins’ remarkable achieve- 
ment, it is because we realize that as a Jesuit he was handicapped 
by the orthodoxies of his order. If he succeeds in his lyrical flights, 
he succeeds despite these limitations. One of the few truly re- 
ligious poets who have profoundly influenced modern poetry, Hop- 
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kins left a body of writing which is drained of that which Eliot 
finds so objectionable, the element of “personality,” but his 
triumphs of artistry are displayed best in those poems that reveal 
his struggle to transcend the doubt and affirm the faith; they reflect 
the anxiety and agony of the lonely, finite soul confronting God. 
Hopkins knew that the mind has mountains and chasms, frightful 
“cliffs of fall,” no-man fathomed. How heart-rendingly does the 
sonnet, “Not, I'll not, carrion comfort, Despair, not feast on thee,” 
describe the poet “wrestling with (my God!) my God.” Few poets 
have given more piercing expression to the metaphysical desola- 
tion of the believer as he struggles to overcome the radical in- 
commensurability of meaningfulness and mystery. In describing 
those moments when he feels utterly forsaken, in recording his 
search for God, Hopkins rises above theological considerations. 
What speaks through him is the religious consciousness that suffers 
from a deep division of the soul. Whereas his soul sought to bind 
itself to the supernatural, his poetic instinct drew him like a 
magnet to the sensuous or natural order. 

If we are justified in drawing a distinction between theology 
and the religious experience (as described, for example, by William 
James in The Variety of Religious Experience or by Rudolf Otto 
in The Idea of the Holy), then it follows that as soon as religion 
is formalized into ritual and dogma it loses much of its original 
vitality. Theology codifies as Holy Writ what first came as per- 
sonal vision and revelation. God cannot be imprisoned within 
theological walls. As soon as He is fettered to dogma, He ceases 
to be the authentic God; His voice is silent. Religion thus begins 
in a mystery which in turn drives inquiring man, in cooperation 
with his like-minded fellow men, to build a home of worship for 
the spirit, a sanctuary of hallowed meanings and sacred traditions. 
The believer seeks to translate his vision of the transcendent into 
some mode of worship whereby he can pay reverence to the holi- 
ness of the energy that runs through the universe. But this ex- 
perience of transcendence is interpreted in a variety of ways by 
the spirit of man. Who shall say that one way of apprehending 
the divine ground of being is the truth and that all other ways 
are forms of blindness and heresy? Certainly the poetic mind is not 
the dogmatic mind, for it responds to the world’s body in all its 
magnificent and infinitely varied forms of charged beauty. 

Moreover, this world that the poet contemplates is a carrier 
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of cultural meanings as well as sensuous beauty. When Nietzsche 
proclaimed the death of the Christian God, the unity of Western 
culture was disrupted, and new sources of spiritual integration 
had to be found. In literature this meant not only a severe break 
with the values of the past but also a revolutionary reconsideration 
of the metaphysical bases of the writer’s vision. Deprived of God, 
the writer today must undertake his search for salvation under 
secular rather than sacred auspices, for he cannot cure himself 
of the pandemic disease of doubt. Once the Christian mythos loses 
its efficacy as an object of absolute faith, then the supernatural 
becomes for the poet merely a literary convention, a metaphor, a 
myth. No writer of our time who has been exposed to the teach- 
ings of Darwin, Freud, Dewey, Russell, Carnap, and Einstein, 
can hope to recapture the medieval intensity of faith in the super- 
natural. The revival of interest in the work of Kierkegaard serves 
but to reinforce the impression that doubt in our age is universal. 
The foundations of religious faith have been sapped. The strenuous 
attempts of Christian apologists to revive the faith so that it will 
once more impregnate the body of modern literature have thus far 
not borne much fruit. 

We have tried to show why modern as well as seventeenth- 
century poetry, infected with the indwelling germ of doubt, has 
been gradually cut off from the traditional sources of belief. Today 
in particular the poet cannot depend upon a common background 
of spiritual values. That is one of the reasons why he feels so 
impoverished and why his utterances sound so ineffectual. If in 
the Middle Ages poets affirmed their mystical intuitions with pas- 
sionate conviction, it is because they believed in them profoundly ; 
these represented a higher, absolute truth; whatever marginal 
doubts bedeviled their consciousness, they were inwardly convinced 
that their religious beliefs were more than psychologically consoling 
fictions or anthropomorphic illusions. But man today dwells in a 
mechanized universe, trapped in a nature that is alien as well as 
inscrutable. Moreover, the modern poet is bound to perceive that 
there is no correspondence between correctness of belief and the 
greatness of the literary product. Is Shelley an inferior poet simply 
because he rooted himself in science? Is Robinson Jeffers a lesser 
poet because he rejected the teachings of Christianity ? 

Yet how can we account for the fact that some poets, revolting 
against the scientific dispensation, have returned to theology? The 
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old religious symbols were potent because they were active engines 
of influence and belief, whereas the disillusioned modern poet as- 
sumes that life, a mechanical nightmare, is played out and the death 
of civilization assured. For a time, to be sure, the motif of negation 
proved heartening since it meant the relinquishment of empty 
theological conventions, but the continued rejection of life cul- 
minated in a kind of spiritual suicide. One recalls the nostalgic 
but despairing quest of Henry Adams, after his disillusionment 
with science, whose symbol of force was the dynamo, to discover 
the secret of the energy called forth in the Middle Ages by the 
Virgin Mary. Hence some contemporary poets flee from despair 
by attaching themselves to some positive religious dogma, but they 
do so by progressively losing their grip on social reality. In The 
Making of a Poem, Stephen Spender rightly points out that the 
creative imagination cannot be restored to a position of prominence 
by the reinstatement of orthodox religion. For the world of sci- 
ence cannot be pushed aside by a mystical faith. Even if the poet 
returns to dogma, he must come to perceive that the dogma lies 
outside the province of poetry. “The really important distinction 
today,” Stephen Spender declares, “is not between different 
creeds but between believing and not believing. Beliefs put man 
at the centre of his poetry; materialism makes him an illustrator 
of a system outside the poetry.” 

The spiritual dereliction of modern man, the distress he suffers 
because he is alienated from God, is best illustrated by a phi- 
losopher like Heidegger. His nihilistic ontology brings into focus 
the crisis of thought in Western culture. Night has fallen over 
the world and there is no possibility of a Second Coming. There 
is no god who can unite men and give the world the radiance of 
meaning. Instead of God, we are given the concept of Nothingness. 
Nihilism has thus become a sovereign power, a ruling principle of 
thought, the determinant of man’s fate. How, under such intel- 
lectual auspices, can faith be maintained? Even though the poet 
tries to affirm his faith, the nihilistic infection persists. How can 
he tell that he genuinely believes? In Reason and Existenz, Karl 
Jaspers points out the interesting contradiction that though 
Kierkegaard achieved faith, his victory represented a negation of 
the world. Though Kierkegaard sought to breathe life into the 
dead bones of the old theology, his art, declares Jaspers, seems 
like that “of perhaps a nonbeliever, forcing himself to belief.” An 
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epoch of reflection was marked by an absence of faith: “rejecting 
faith and forcing oneself to believe belong together. The godless 
can appear to be a believer; the believer can appear as godless; 
both stand in the same dialectic.” And the dialectic is one of in- 
defeasible doubt, one of incurable negation. Hence the difficulty, 
spiritual as well as aesthetic, the poet encounters when he tries to 
affirm a coherent religious outlook. 

Nevertheless, modern poets cast about desperately for symbols 
which have sufficient life in them to replace the lost God. For 
what generative power can they derive from the Heideggerian 
myth of Nothingness? Thrown upon his own resources in an 
age that is badly fragmented, the poet must endeavor to work 
out his own values. The traditional Christian teachings no longer 
provide a solid foundation for meaning and are no longer con- 
tainers of collective faith. The serpent of doubt has driven the 
children of Adam out of the Garden of Eden, symbol of the old 
instinctive and universal innocence of faith. Stripped of its efficacy, 
the Christian myth has lost its power of binding people together 
in the sacrament of faith. Consequently many writers in our age 
have become divorced not only from the Church but from the 
Christian tradition as well. But they have paid a high price for 
this severance, for their world now lacks a central principle. 

Those who make the attempt to revise the Christian mythos 
do so, curiously enough, through the instrumentality of reason. 
They cannot infuse their writing with the spontaneous passion and 
immediacy of faith; their poetry, as is true notably of T. S. Eliot’s 
writings after his conversion to Anglo-Catholicism, remains largely 
abstract and metaphysical. If the Incarnation, as Stuart Holroyd 
maintains in Emergence from Chaos, lies at the heart of the 
meditations in Four Quartets, then Eliot’s effort to voice the 
mystery of the Incarnation is in vain. The words stumble and 
falter and lose form and precision: 


The hints half guessed, the gift half understood, is 
Incarnation. 

Here the impossible union 

Of spheres of existence is actual, 

Here past and future 

Are conquered and reconciled. 
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Yeats, however, after rejecting the Bible as a source of revelation, 
decided he could not use the Christian tradition in his work. He 
had to depend on his personal vision, his privately developed 
myth. This illustrates the frustrating position the modern poet 
finds himself in: deprived of a religious myth that can inform 
his work and command his assent, he must nevertheless continue 
his search for God. But the world he lives in is too chaotic to 
give birth to a unifying, salvationary myth. Though some poets 
continue to invoke the old sacred names and religious concepts, 
they incorporate them inevitably within ironic contexts. The re- 
ligious experience has become intellectualized, a springboard for 
psychoanalytic speculation or metaphysical analysis. The poets 
cannot affirm their belief wholeheartedly, since their consciousness 
and their culture cut them off from all possibility of communion 
with God. 

The demand of the religious-minded spokesmen for conformity 
on the part of the poets is bound to fail. The Church, whatever 
message of redemption it may offer its communicants, is not the 
home of the Muses; neither the priest nor the commissar can 
prescribe the cure for the sick arts and letters of our age. Au- 
thority in the realm of poetic art cannot be imposed from above. 
In the end, the poet must rely on his own sensibility, his own 
sources of experience, his personal vision. The only truth he 
can shadow forth is one that he has felt and lived. It is not 
enough for him formally to acknowledge or intellectually to accept 
the tenets of Christianity. The religious experience must be 
creatively assimilated and then imaginatively embodied. There is 
no substitute for the primary, inner vision. What is more, the 
will to believe is the very opposite of faith. It is manifestly dan- 
gerous for the poet to take his theology—or his philosophy— 
from some authoritarian source and give up the attempt to judge 
for himself in a spirit of creative freedom. 

The religious vision needs no propagandists. It exists, and those 
who have caught this vision will speak out. But the truly religious 
poet of our time shares the doubts of his age and affirms his 
beliefs despite them. Transcending the Heideggerian myth of 
Nothingness, he can partake of the numinous experience of com- 
munion with Nature that is beyond the power of words to utter. 
He can voice hints of the mystery which clothes itself inevitably 
in the language of paradox. If this be a myth he embraces, it is 
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for him nonetheless true, for it is by means of this affirmative 
faith, this mystical perception of the oneness of life, that he is 
able not only to live meaningfully but to create. In ultimate issues 
of this kind, he can hope to receive no guarantee of empirical 
validity. He clings to his belief in God despite all the evidence that 
reason can muster that He does not exist. The paradox of religious 
poetry is that when it is explicitly doctrinaire or dogmatic, it ceases 
to be poetry. The poetic essence is lost because the vision that 
should have nourished the expression has been left out. The best 
the poet can do, in endeavoring to communicate in language the 
nature of his religious experience, is to rely on paradox and 
analogy, metaphor and myth, ambiguity and indirection. That is 
how the Ground of Being, whatever be the name by which it is 
called, the eternally hidden and ubiquitous, the ineffable, enters 
into the rhythms and textures of meanings in poetic expression. 
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I 


a Supreme Court, that most venerable of institutions of 
which Americans are so proud and understand so little, is in 
trouble once again. For several years the glass has been falling 
and the storm warnings have become more frequent. Certain sec- 
tions of the press have been emitting the stridencies of despair ; 
the perfervid oratory of Congressmen has been, if anything, shriller 
and more explicit. The public is even offered the edification of un- 
solicited advice from the state chief justices. If at times the dis- 
cussion bears certain resemblances to Ebbetts Field on a tense 
afternoon, we need but remind ourselves that ‘Kill the umpire!” 
is a frequent American response, if not one that represents the 
highest traditions either of sport or of politics. 

The usual American impulse to “pass a law” has produced a 
variety of proposals, some of which came considerably closer to 
enactment than President Franklin D. Roosevelt’s attempt to re- 
form the Court in 1937; during the second session of the 85th 
Congress, legislation of dubious merit but far-reaching in implica- 
tion failed of passage by only one vote in the Senate. At the 
moment it is difficult to know whether we are in the calm that 
follows the storm or in the eye of the hurricane. 

Controversy about the Court is not new, of course; few of us 
bother to remember that as early as 1798 an unfortunate judicial 
decision resulted in an amendment to the Constitution. Between 
then and now the Court, the one agency of government supposedly 
above the strife of partisanship and politics, at one time or an- 
other has antagonized every section of the country and has offended 


*This essay is based on a paper presented to the American Political Sci- 
ence Association at St. Louis, Missouri, in September, 1958. 

1The case was Chisholm v Georgia, 2 Dallas 431 (1793), which held that 
states were liable to suit by private individuals. It was overruled by the 
Eleventh Amendment, adopted in 1798. 
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almost every definable group in it. That this would appear to be 
inevitable follows easily when we consider that by its very position 
the Court is forced to take sides on the burning issues of the day. 
It is doing so now just as it did in the nineteenth century, when 
the constitutionality of the national bank was at issue, or the posi- 
tion of slavery in the territories, or the legality of the greenbacks, 
and when the income tax was being sericusly contested as a first 
step toward socialism. The difficulties of redefining the relation- 
ship of government to the economy which have dominated the 
twentieth century have been no exception, nor has the Court’s 
recent concern with the problems of the freedom of the individual 
in an era preoccupied if not palsied by the fear of subversion been 
at all surprising. 

In the same actions by which it creates enemies the Court also 
enlists the support of friends. An issue is scarcely burning, if an 
issue at all, unless there are groups on both sides. In the re- 
sult, although the Court frequently seems to reap the tempest, 
whether or not it sowed the whirlwind, the institution itself has 
emerged relatively undamaged. Its foes of one day are its ardent 
supporters the next, but the Court seems to go on forever. 

Nonetheless, periods like the present are instructive. The actual 
processes by which the Court performs its role in our constitutional 
system may remain an enigma—perhaps even to the Justices them- 
selves. But it is in such times that we gain insight into what the 
people think the Court is doing or should do, and in a popular 
government that is equally essential. Moreover, it is the periods 
of controversy that show us how far our constitutional practice 
has outreached our theory. The present rumblings of discontent 
may not result in legislation or constitutional change—such epochs 
in our history seldom have; but they ought to be dealt with se- 
riously, nevertheless. From them we can learn much of the 
interplay between one of our unique governmental institutions 
and the political process of which it is so essential a part. 

It would be impossible fully to analyze all of the cross currents 
in a problem so complex as that which now confronts us. There 
may be some use, however, in isolating for consideration several 
aspects of the present controversy over the Court although the 
process admittedly entails some distortion of a very vital and 
fluid situation. Doing so leads us to formulate several questions. 
Among these, the first might well be to what extent do the groups 
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presently critical of the Court exhibit a consistent attitude. Then 
we might ask whether the criticisms voiced display a real under- 
standing of what the Court has actually done. Further, would the 
various remedies that have been put forward actually improve the 
situation? Finally, what does the whole controversy teach us about 
the position of the Court in our present pattern of government? Of 
these, the last question is at once the most important and the most 
difficult; but, as might be expected, most of the talk has dealt 
with the others. 


II 


That the consistency of the Court’s critics is open to question 
can be fairly easily demonstrated. Indeed, the past few years have 
been both bewildering and kaleidoscopic in the shifts back and 
forth of leading participants in the public debates. Even those of 
us who do not admit to being students of the subject cannot have 
failed to notice the incongruity of a Senator? from the Deep South 
appealing to Texas v White* to buttress a states’ rights argument. 
We can grant, I suppose, that in that case the Court did say, “The 
Constitution contemplates an indestructible union composed of in- 
destructible states,” without forgetting that in that case the Court 
also quashed forever that final fruit of the states’ rights argument 
—secession, and, by implication, interposition or nullification, or 
whatever term one wishes to use to describe the defiance of the 
constitutional authority of the federal government. And we can 
be either amused or saddened by the constant attacks on the Court 
by much the same groups that in 1937 were foremost among its 
defenders. 

It is possible, however, to be even more specific. Two of the 
Court’s major antagonists during the last Congress were Senators 
Jenner of Indiana and Butler of Maryland. The former proposed 
legislation, upon which rather extensive hearings were held, de- 
signed to remove the appellate jurisdiction of the Supreme Court 
in certain areas in which the decisions were not to the Senator’s 
liking. A little later the two joined forces to produce the Butler- 
Jenner Bill, upon most of which no hearings were held, which 
although leaving most of the Court’s jurisdiction intact would have 


2See Sam J. Ervin, Jr., in Vital Speeches, 25 April 1955. 
7 Wallace 700 (1869). 
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reversed the holdings of the Court in a series of highly contro- 
versial cases. 

That senators who feel deeply about these matters might wish 
to do this is understandable. Senator Jenner has long been known 
as one fundamentally alarmed about subversion, and there have 
been a number of decisions in the past two or three years that 
were scarcely likely to allay his fears. The problem of consistency, 
however, is presented by another legislative proposal of some years 
back. Sponsored by Senator Butler in 1954, it would have amended 
the Constitution to prevent the Congress from ever reducing the 
appellate jurisdiction of the Supreme Court. As the Senator from 
Maryland said in support of his proposed amendment: “It does 
not take much imagination to conceive the effect of the withdrawal 
of the appellate jurisdiction of the Supreme Court over constitu- 
tional cases. It is so abhorrent to me personally that I could not 
conceive of its being accomplished were it not for the fact that 
the McCardle case stands as an eloquent example of what can 
happen in moments of passion.’’* I think we can agree with the 
Senator, but only good manners prevent our asking what he was 
doing in 1958 supporting legislation designed to do what his 
amendment in 1954 would have prevented. Since Senator Jenner 
is retiring from the Senate, we need not ask him how he could 
support the Butler amendment of 1954° and four years later pro- 
pose legislation that would have been clearly unconstitutional had 
the amendment passed. It simply shows, I suppose, how wrong 
one can be—either in 1954 or 1958—or both. But it is not possible 
for either of the gentlemen to have been right in both years. 


III 


It is easy enough to illustrate inconsistencies of this sort, al- 
though rarely do we find such dramatic shifts as those of Senators 
Butler and Jenner. It will be more useful to inquire whether these 
and other proposals, and the support they engendered, stem from a 
fair reading of what the Court has actually been doing. The ex- 
ploration of this aspect of our problem requires us to inquire about 


*100 Congressional Record 6255, 10 May 1954. In Ex parte McCardle, 
7 Wall. 506 (1869), the power of Congress to restrict the appellate juris- 
diction of the Supreme Court was sustained. 

5 At least the Republican Whip arnounced that Senator on, supported 
the proposal. 100 Congressional Record 6347, 11 May 1954 
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three points. To what extent has the Court actually been upsetting 
the balance of the federal system and invading states’ rights? To 
what extent has the Court actually upset the separation of powers 
by invading the powers of the Congress? And to what extent has 
the Court violated its own function and threatened the public weal 
by assuming a legislative role? All of these charges have been 
made, and all of the charges have been studded with references to 
recent decisions ; and the simplest way to test them is the obvious, 
although not too frequent, device of looking at some of the 
decisions. 

We have scarcely the time, nor would it be to our profit, to 
examine closely each of the instances that give rise to the current 
charges. It should suffice to look generally at some of the cases 
to see whether they are well founded and whether they can easily 
be matched with the remedies proposed. Let us therefore turn first 
to the problem of the Tenth Amendment, that portion of the 
Constitution which Chief Justice Stone once succinctly char- 
acterized as a “truism.’® 

At the outset there are several things that can be said on both 
sides. Certainly, the opinions themselves are not in every case 
satisfactory, and in most of them there are not insubstantial dis- 
sents. On the other hand, although the critics can and do make 
out a case, that case is not without its interesting omissions and 
elisions; and, frequently, it depends upon extending the implica- 
tions of the cases ad horrendum and then talking as if that were 
what the Court had decided. This is a time-honored game, of 
course; it is one of the ways in which our law grows. But it is 
a dangerous game to play with the Supreme Court, if only be- 
cause if the Court does not do what you say it must do, and it 
frequently does not, you are wrong either as to the Court’s method 
or in your reading of the cases or, as it sometimes happens, in both. 

Basically, of course, a major impetus of the talk about the in- 
vasion of states’ rights stems from the 1954 decision on segrega- 
tion.? This case has been so thoroughly discussed that there is 
little point in re-examining it here. We can grant, I suppose, that 


®*The Amendment says: “The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.” The Chief Justice’s point was that the 
amendment is no help at all in deciding which powers are granted and which 
are reserved. U. S. v Darby, 312 U. S. 100, 124 (1941). 

7 Brown v Board of Education, 347 U. S. 483 (1954). 
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perhaps the Court was more overt than usual in its reliance upon 
extra-legal sources ;* and certainly it was franker than is customary 
in its admission that the history of the Fourteenth Amendment 
was inconclusive upon the point at issue. Even these admissions, 
however, scarcely lead ineluctably to the conclusion that the de- 
cision constitutes an invasion of states’ rights or that the Court 
has cast itself loose from the moorings of the Constitution or of 
precedent. Despite the furor and Governor Faubus and even 
granting that the states normally handle questions relating to 
education, it nevertheless remains that state action, as well in 
education as in juries or in party primaries, is subject to the 
constitutional command that no person shall be denied the equal 
protection of the laws. That education might have been segregated 
in the North as well as in the South at the time of adoption of 
the Fourteenth Amendment—at a time, incidentally, when public 
education was scarcely the monopoly or the public responsibility 
it has since become—does not lead to a conclusion that segregation 
in education might not become a denial of a constitutional right. 
Or, we might put this another way, the Tenth Amendment protects 
states’ rights; but it is difficult to read it to protect a right the 
states do not have. The easiest way out of the dilemma is to sug- 
gest that the Fourteenth Amendment is not a part of the Con- 
stitution—it does have a somewhat clouded history—although it 
seems a little late to raise the point. 


But, of course, if you do this, you cannot argue with much 
grace that Plessy v Ferguson,® the famous “Separate but Equal” 
case, is a binding precedent because, or so it would seem, if it is 
admitted that the Court had the power to decide Plessy, then it 
had the power to decide Brown. Plessy, it must be remembered, 
did not say that the equal protection clause was irrelevant. It 
merely said that it did not require that accommodations be com- 
mon—and, it is submitted, said so upon grounds that were as 
psychological or sociological as Brown ever pretended. This partic- 
ular argument illustrates a minor facet that may nevertheless have 
some interest. Twenty years ago most of us were trying to estab- 
lish the point that Mr. Justice Holmes made in Lochner v New 


® This point should not be over-stressed; most of the Court’s citations 
were completely orthodox and legal. 
*163 U. S. 537 (1896). 
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York*® to the effect that a refusal to admit it did not mean that 
the Court did not have an economic theory. The same thing should 
be said of sociology. The critics of Brown seem to believe that the 
Court acts upon social theory only when the results are uncom- 
fortable to the critics. The Court may have been legislating, in 
the sense in which a court legislates, in Brown, but the plain fact 
is that it would have equally been legislating if it had decided the 
case the other way. 

There have been a number of proposals to “do something 
about” this decision. One of these was to impeach the entire 
Court. Another was the proposal of an amendment to the Constitu- 
tion, a favorite indoor sport these days, along the following lines: 
“The courts of the United States and the courts of the several 
States of the United States shall not be bound by any decision 
of the Supreme Court of the United States which conflicts with 
the legal principle of adhering to prior decisions and which is 
based upon considerations other than legal.” The proposed amend- 
ment provides its own comment although we could point out that 
whatever it might settle, it would not settle the problem of school 
segregation. The critics are merely playing the old game of trying 
to eat their cake and have it too, although in all fairness it must 
be admitted that they have no monopoly on this. 

Although the segregation cases undoubtedly have added much 
fuel to the flames, they are by no means the only point of attack. 
Indeed, Congressional interest recently has turned to others which 
involve not only states’ rights but also the politically explosive— 
and profitable—subject of subversion. Outstanding here is the case 
of Pennsylvania v Nelson, which again will be fairly familiar 
territory. Nelson had been convicted in the courts of Pennsylvania 
of violating the state’s anti-subversion legislation in that he had 
committed subversive acts against the Government of the United 
States. The Pennsylvania Supreme Court reversed the conviction, 
and the United States Supreme Court sustained the reversal on 
the ground that the Smith Act and other Congressional enactments 
had pre-empted the field and had thereby precluded state legisla- 
tion. Along with Pennsylvania’s, comparable legislation of forty- 
odd states and territories became unenforceable. 

Now from the viewpoint of the historian of constitutional law 


70198 U. S. 45 (1905). 
4 350 U. S. 497 (1956). 
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this is not a new problem, but its antiquity does not make it any 
the easier. In this particular branch of our constitutional law, we 
have two problems: Can Congress pre-empt; and, if it can, did it 
intend to do so? The first is usually easier than the second; and, 
we can admit that concerning subversion against the United States, 
Congress has the power to pre-empt if it wishes. Whether pre- 
emption is intended is, however, a complicated matter, especially 
if the Congress has not said what it intends. In the absence of 
such a declaration, what the Court usually has done is to gather 
the intent from such evidence as seems to it persuasive and to 
determine what Congress intended—although, in this matter, it 
is very difficult to avoid deciding what the Congress ought to have 
intended. But, in so doing, the Court does no more than it usually 
does when it interprets any statute. In a case of this sort, if the 
Court is wrong, the Congress can always say so—we are not 
dealing here with matters of power; and in some areas the Con- 
gress has corrected the interpretation more than once’* and in 
recent years. 


In the Nelson case, it is fairly open to question whether the 
Chief Justice ought to have been so certain as he said he was that 
Congress really intended to pre-empt the field. The precedents 
that he cites scarcely prove more than that sometimes Congress 
does—or, rather, sometimes the Supreme Court has held that 
Congress did—and, in the one perhaps closest in point, Gilbert v 
Minnesota,"* the Congress had not. The force of his quotations 
from President Franklin D. Roosevelt and from J. Edgar Hoover, 
both from the time immediately preceding the war, seems to say 
that the FBI would be happier without too much amateur assist- 
ance in dealing with spies and saboteurs; but these statements 
deal with another situation and, in any event, their force is some- 
what deflected by the Department of Justice’s brief in which it 
is said that the Pennsylvania laws and similar laws were not giving 
any trouble. But beyond all this, the point at issue the Supreme 
Court was supposed to be deciding was not which was the better 


® Pennsylvania v Wheeling and Belmont Bridge Co., 18 Howard 421 
(1856), is the classic case. And see Note, “Congressional Reversal of 
Supreme Court Decisions, 1945-1957,” 71 Harvard Law Review 1324 (May 
1958). 

#3254 U. S. 325 (1920). This case involved the constitutionality of state 
laws enacted to aid the federal draft in World War I. 
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of two alternatives but what was the Congressional intent, because 
constitutionally the Congress could decide the question either way. 

Here again the portents are inconclusive. The Congress does not 
appear to have said specifically what it intended in the legislation 
involved. On the other hand, the Smith Act (the federal legisla- 
tion involved) is to be found in a section of the statutes under a 
general statement which says that state laws are not to be 
superseded. In other words, I find it difficult to agree with the 
Chief Justice when he says that the “conclusion is inescapable 
that Congress has intended to occupy the field of sedition.”’* 

It might well be that the Pennsylvania statute and some of the 
others were not very good statutes. In this connection, it is inter- 
esting to note that the Attorney General of Pennsylvania ap- 
parently did not like it very well either.’® But, to repeat, desirability 
was not here the issue. We might go even further to suggest, 
accepting the Chief Justice’s argument, that a more limited holding 
that the Pennsylvania law offered serious possibility of conflict 
with the Smith Act would have been more in keeping with the 
canons of judicial conduct than a sweeping statement that the 
Congress intended to pre-empt the entire field. 

The critics of the decision have some glass in their own houses. 
For one thing, there has been a good deal of posturing in the 
name of states’ rights which loses much of its point when one 
recalls that the Supreme Court was here upholding a decision of 
the state supreme court. Then, too, much of the oratory about 
how this leaves the states “defenseless against subversion” con- 
veniently omits to mention that the subversion here charged was 
against the Government of the United States. The Court may 
have said that the help of the states is not needed in protecting 
the federal government, but it has not said they cannot protect 
themselves. Finally, the Court ruled on no constitutional issue here. 
Despite what may have been said, the judgment dealt with a 


Indeed, there is sometimes ground for suspecting that when a court says 
something like this, it indicates that the ice is getting a bit thin. One is re- 
minded of the story of the marginal note in the minister’s sermon: “Logic 
bad, holler like the dickens.” 

% See Hearings, Part 2, pp. 617-619, Statement of Thomas D. McBride: 
“Sub-section (3), which would withdraw power of review over State anti- 
subversive laws would contribute more toward chaos in our fight against 
subversion than toward success.” He goes on to point out that in Penn- 
sylvania the power to initiate prosecutions rests primarily with the elected 
prosecuting attorney in each of the state’s 67 counties. 








62 BUCKNELL REVIEW 


matter of statutory interpretation. The obvious conclusion is that 
if Congress intends otherwise it can say so; it has done so in 
other fields and can do so in this. 


A Congressional declaration of this sort, along with some other 
things, passed the House of Representatives. Its direct approach 
to the problem and the more restricted recommendation of the 
Senate Judiciary Committee point to the curiously inept attempt 
involved in the Jenner Bill, which would have dealt with the 
problem by denying appellate jurisdiction to the Supreme Court 
in the entire field. Granting that Nelson was res judicata, the 
Jenner Bill would not have solved even similar problems in which 
the state courts might rule against state legislation. And, if the 
statutes of the several states are as loosely drawn as the Chief 
Justice implies, the Nelson situation might well be repeated in a 
number of states either because of the Fourteenth Amendment or 
even because of the Bills of Rights in various state constitutions. 
The only basis, therefore, in which removing appellate jurisdiction 
would be efficacious is the rather ugly premise that the state courts 
would sustain any legislation so long as it is called anti-subversive. 
But implicit here is another assumption that we ought to be will- 
ing to accept the judgment of any legislature as to what is sub- 
versive. There are instances in which one might well hesitate to 
do that, and a good deal of history beginning with the Alien and 
Sedition Acts would justify the reluctance. 


A second case frequently cited to support the states’ rights 
argument is Schware v New Me.xico’® in which the Court dealt 
with a highly sensitive subject, the admission to state bars. 
Basically, the problem was this, Schware, a man of varied activ- 
ities (including work as a union organizer and a period of mem- 
bership in the Communist party) decided that he wanted to be 
a lawyer. He was denied admission by the state supreme court, 
and the denial was reversed by the United States Supreme Court. 
The decision was bitterly assailed as an invasion of the prerogative 
of the state; and, in such bald statement as we have given it, 
there would seem to be a case. After all, lawyers are officers of 
the courts, and it would seem that if there are any rights left 
to the states, surely the choice of its own bar might appropriately 


#8'859.-U.’ S1'282 (1957): 
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be one. Granting that here the Butler-Jenner’? approach would 
probably be effective, we can still ask whether the “invasion” was 
so novel or so far-reaching as the critics would have us believe. 
Surely it can be assumed that there is nothing excitingly different 
about construing the act of a state court to be state action (at 
least such appears to have been the case since Virginia v Rives) ;* 
and that was quite a while ago. Moreover, it does not matter 
whether a thing is a right or a privilege;?® there is still a right 
not to have a state deny even a privilege for the wrong reasons. 
Has even admission to the practice of law before state courts 
been always so sacrosanct? Not if the traditional reading of 
Cummings v Missouri®® together with Ex parte Garland” is correct. 


Whether or not we agree with the precedents, therefore, it re- 
mains that the precedents are there, some of them hoary with 
age. We then arrive at the problem whether we are here dealing 
with a matter of exclusively state concern. Setting aside the ques- 
tion whether the United States Constitution is ever an exclusively 
state matter, let us recall that admission to the federal bar, except 
in the District of Columbia, depends upon admission to a state 
bar. We get further illumination when we get down to what the 
case of Schware v New Mexico actually decided. What the Court 
really said was that in the circumstances of this case the state 
did not have enough to go on to say that Schware was not of good 
moral character, especially since the State relied heavily upon the 
fact that Schware had, prior to 1940, been a member of the 
Communist Party. Even though since that time his record was 
apparently exemplary and he had made no attempt to conceal his 
prior membership, no doubt there are many people who might 
agree with the New Mexico court’s conclusion that “one who 
has knowingly given his loyalties to such a program and belief 
for six to seven years during a period of responsible adulthood is 
a person of questionable character.” Yet, if we all concur in such 
a statement, we are guilty of having accepted some pretty tainted 
testimony before committees and courts ; and people have lost their 


% This is the only section of Senator Jenner’s bill to receive the favorable 
recommendation of the Judiciary Committee. See Sen. Report No. 1586, 
Senate, 85th Congress, 2nd Session, Calendar No. 1616, 15 May 1958. 

#100 U. S. 313 (1880). 

Nixon v Herndon, 273 U. S. 536 (1927). 

™4 Wallace 277 (1867). 

“4 Wallace 333 (1873). 
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jobs and experienced other difficulties because of such testimony. 
(We cannot say that this is always true, of course, because ap- 
parently in some cases the source of the testimony may not have 
been ex-Communists—we do not always know, nor do the ‘ex- 
pellees.’) The other evidence against Schware may or may not be 
compelling. He had, under certain circumstances, sought to conceal 
his Jewish origin by the use of aliases. He had been arrested, but 
had never been tried, much less convicted. 

Of course, the problem is not whether Mr. Schware ever 
practices law in New Mexico. Even though he has established 
his right, the prognosis for a successful practice is that jurisdic- 
tion is dubious. What does matter is the underlying question of 
whether a state shall have complete freedom to define “good moral 
character” as it wishes. And, all things considered, there is room 
for doubt. There is the problem of race relations; and if advocat- 
ing integration is a crime as some states appear to be trying to 
make it, or if openly and in a straightforward and honest manner 
opposing segregation legislation is subversive of “our way of life,” 
as the Louisiana legislature is trying to have it, then the doubts 
get even stronger. 

This is, perhaps, enough on this phase of the argument to indi- 
cate that not very much is indicated. None of the opinions is 
beyond criticism; and, except in Schware, there were dissents. 
However, as invasions of states’ rights they are scarcely novel or 
extreme—not that we need take the issue of states’ rights very 
seriously, in any event. As a general hypothesis, there is much 
to recommend in the view that “states’ rights” is a slogan, not a 
theory. In the Nelson case it is difficult to see where there is any 
problem of states’ rights at all. But, in any event, it has never 
been conceived that federalism requires permitting the states to 
deny constitutional rights to citizens of the United States. What- 
ever rights the states may have, they surely do not include un- 
constitutional action. 

That the critics of the Court have access to some source of 
certainty denied the rest of us can be seen also in their reactions 
to some of the cases dealing with the separation of powers. The 
leading case here is the well-publicized Watkins v United States,”? 
in which the Court indulged the very rare practice of saying “No” 


2 354 U. S. 178 (1957). 
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to a congressional investigating committee, specifically, the House 
Committee on Un-American Activities. Opinion about this case 
ranges between two extremes. On the one hand, some think that 
at long last the Court has called a halt to the free-wheeling com- 
mittee investigation of the past decade or so; on the other, others 
maintain that the whole power of congressional investigation has 
been mortally wounded. 


What the Court actually did will support neither view. It decided 
that in authorizing an investigation the Congress, or either house 
of it, must specify what the Committee is to investigate with 
sufficient precision to permit a decision as to whether a given 
question falls within the scope of the investigation. If the Con- 
gress does not, and in the Watkins case it had not, a witness cannot 
be held in contempt for refusing to answer. 


Now this seems reasonable enough even though the Chief Justice 
took the occasion to indulge in some pretty broad remarks about 
possible abuses of the power of Congress to investigate. Of course, 
he named no names; but perhaps this bit of diplomacy merely 
allowed everyone to think himself the target. “The wicked flee 
when no man pursueth.” But to get so exercised about this opinion 
that one crosses the subtle line that divides seeing red about the 
Court from seeing Reds about the Court scarcely seems justified.”* 
Nor would there be much basis for asserting, as did one com- 
mentator, that the decision “. . . bespoke a revolutionary impulse 
in the Court, i.e., a desire to realign the power relationships of the 
State, and to magnify the Court into the sole legitimate author of 
the law of the land.”** 


How much of the commentary is to be taken literally is difficult 
to say. On surveying it, one is struck with the almost exclusive 
emphasis upon the powers of the committees. And this emphasis 
is difficult to rationalize without some sort of “inarticulate major 
premise” that un-American activities,*> or whatever, are what the 
Un-American Activities Committee chooses to investigate. That 


*% Those interested in seeing how far these things can go might consult 
the Report of the SPX Associates, submitted to the Internal Security Com- 
mittee of the Senate in connection with the Jenner Bill. 

* Forrest Davis, “The Court Reaches for Total Power,’ The National 
Review, July 6, 1957. 

*% Even so conservative a man as Mr. Frank B. Ober, author of Maryland’s 
Ober Act, was willing to concede that the term was difficult to define. 
Hearings, Part 2, p. 460. 
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is, of course, an understandable position, although it probably 
would not command universal assent. But to say that the Court 
is doing something novel here or departing from the moorings of 
the Constitution can scarcely be supported. Indeed, to have decided 
that a congressional committee should be the final judge of its 
own authority would be the greater departure from our traditional 
beliefs. Moreover, one might hazard the opinion that if the Con- 
gress cannot say what is bothering it, perhaps it ought not to 
launch an investigation supported by the contempt powers. On 
the other hand, this may be merely the prejudice of one who be- 
lieves that our system of procedures is in some way related to 
our belief in the sanctity of the individual—or ought to be. And 
ought to be even if one is willing to say that the Court’s preventing 
the Congress from violating the separation of powers is a viola- 
tion of the separation of powers. We might conclude this section 
by remarking that whatever it may have done for them, the Com- 
munists are not the only beneficiaries of Watkins; Mr. Goldfine 
is not bothered by such implications (any more than was Mr. 
Rumely in 1953)** because he seems, on the basis of press re- 
ports, to find it a considerable comfort in his dealings with the 
Harris Committee. 


Beneath the call to ‘rally round the banner’ of states’ rights 
and the somewhat unusual recent devotion to that abstraction, the 
separation of powers, there is the broader and deeper charge of 
“judicial legislation.”” Unfortunately, because it is broader and 
deeper, it is also ill-defined; in fact, judicial legislation is a prom- 
inent weapon in the armory of clichés with which we in this country 
frequently discuss the judicial function. It is, however, a gambit 
of a certain effectiveness because it suggests a course of action 
contrary to the very deeply held popular belief that the proper 
function of a court is purely interpretative, never creative. 

As it relates to the present controversy, the charge of judicial 
legislation resolves itself into two issues. First, the Court has, in 
a series of recent cases, substituted its own notion of what the 
Constitution means for what the document really means; and, 


See U. S. v Rumely, 345 U. S. 41 (1953). Mr. Rumely, Secretary of the 
Committee for Constitutional Government, avoided disclosure of the names 
of those who had made bulk purchases of certain politically “tendentious” 
material by a successful plea that such questioning was ultra vires a resolu- 
tion authorizing an investigation of “lobbying activities.” 
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second, the Court has abandoned that element of stability in our 
law, the principle of stare decisis. Both of these can be seen in 
the following from Senator Jenner: 


... it is the recent decisions of the Supreme Court which 
have upset the principle of stare decisis and given us 
confusion rather than uniformity, in decisions. This has 
been the result of the Supreme Court’s attempt to legis- 
late its opinions into the law of the land. By taking from 
the Supreme Court the right to enforce these novel items 
of judicial legislation, my bill would restore stare decisis 
and help to preserve the uniformity of decisions.”* 


Another exposition, almost classical in its purity, can be found in 
the testimony of a witness before the Sub-committee: 


The duty of the Court is to construe the Constitution, 
not to rewrite or revise it, and in so doing to follow the 
earlier decisions of the Court under the doctrine of stare 
decisis. Unfortunately the Court has frequently violated 
this rule, particularly in recent years, so that the Con- 
stitution today is not what its language would seem 
clearly to mean, nor what the Court has previously held 
it to mean, but rather what the Court for the moment says 
it means, regardless of the language used or its previous 
decisions.”® 


It is obvious, of course, that statements such as these leave open 
one very important question: if the courts are bound by the prin- 
ciple of stare decisis to follow precedents, where do the prec- 
edents come from? For all the statements tell us they may well 
be found under rose bushes or cabbage leaves or in the doctor’s 
bag. Adopting arguendo this quasi-ornithological theory of the 
growth of the law, we can proceed to the conclusion that can 
again be fairly explicitly stated. The other branches of the gov- 
ernment are checked by one another, by the judiciary, and by 
elections. “But there is no such popular check on the judiciary. 
The Justices of the Supreme Court are not, in this sense, respon- 
sible to the people. The concept of judicial tyranny has always had 


7 Hearings, Part 2, p. 39, 19 February 1958. 
* Testimony of Mr. Robert B. Dresser, Providence, Rhode Island. Hear- 
ings, Part 2, p. 242, 27 February 1958. 
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particularly frightening connotations in a free society, for only 
the most drastic steps can curb it.””° 

Whatever else may be said of such charges, they are scarcely 
inventions of the present critics of the Court. Arguments such 
as these are endemic; they rise to the level of public notice when- 
ever any group feels sufficiently aggrieved by some action of the 
courts or by what is conceived to be a trend of decision. For 
example, consider the following: 


This decision puts a happy end to the democratic 
processes by which we thought that we in America had 
a right to consider and decide, as a nation, what our... 
policy ought to be.... 

If some more flexible system of government is thought 
desirable, in the stress and turmoil of the modern world, 
we can think of no better method, compatible with pre- 
serving the Constitution and the Supreme Court, than to 
abandon any attempt at democratic or representative rule 
whatever. The Court would not, to be sure, permit dic- 
tatorship if exercised by any agency other than itself. But 
why not ask the Court to round out its powers by govern- 
ing positively as well as negatively? The Court has never 
been averse from enlarging its own scope; ... Why not 
appeal to it on the basis of the well recognized and un- 
assailable principle that he who exercises power ought 
to be responsible. 


That has, one will admit, a modern ring. It may induce nostalgia 
in some to note that it comes from The New Republic of 1936°° 
and that what the writer was worrying about was the first AAA 
case.** Or again, 


Even if the Constitution would have been wise had it 
done what six members of the Supreme Court have now 
done for it, it does not follow that the six members are 
justified in doing what they have done. They have swept 
off the statute books many provisions which many Con- 
gresses have put there. They have done it in the guise 


” Testimony of Brent L. Bozell, Hearings, Part 2, p. 650, 5 March 1958. 
Cf. J. Stone, in U. S. v Butler, 297 U. S. 1, 78-79 (1936): “. . . while 
unconstitutional exercise of power by the executive and legislative branches 
of the government is subject to judicial restraint, the only check upon our 
own exercise of power is our own sense of self-restraint.” 

15 January 1936, p. 269. 

U.S. v Butler, 297 U. S. 1 (1936). 
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of interpreting the Constitution. To call this pseudo- 
interpretation a spider’s web of reasoning is to flatter both 
its pattern and its power.*? 


Some may recognize the prose of Thomas Reed Powell; the case 
was Myers v U. S.** Nor are we restricted to the twentieth cen- 
tury. For example, Charles Warren says: “This Court, above 
the law and beyond the control of public opinion, has lately made 
a decision that prostrates the state sovereignty entirely. . . . The 
decree . . . has awakened public opinion to the aristocratical char- 
acter of the Court, and must sooner or later bring down on the 
members of it the execration of the community. . . .”** The ref- 
erence is to McCulloch v Maryland,* decided in 1819, in which 
the Court was upholding an act of Congress, not nullifying one. 

Seemingly, therefore, the simplest thing for us to do would be 
to recognize that whatever the Court does, it is bound to arouse 
antagonism and that this antagonism is equally bound to be ex- 
pressed in symbolic terms such as “judicial legislation,” “tyranny,” 
and “oligarchy,” if only because we Americans conduct our polit- 
ical business in this sort of language. If only from the fact that 
the response has been so uniform, a fairly good case can be made 
for the proposition that the Court has not in the past few years 
been doing very differently from what it has done from the be- 
ginning. 

The truth is, of course, that the Court legislates in the issue 
that its decisions are to a degree based upon considerations of 
public policy. It has always done so because certain of our institu- 
tional arrangements require it to do so. If there has been any 
change over the course of our national history, it is that we are 
a bit franker about what is going on than formerly; but the terms 
of the description scarcely alter the fundamental aspects of the 
problem. It may be that this is a good thing, or it may not. 
Whether it is democratic or undemocratic depends in great measure 

= New Republic, 17 November 1926, p. 371. Compare: “The Court hardly 
bothers to hide what it is doing. It is sitting no longer as a judicial bench 
but as the nation’s supreme legislature, unmaking and making the nation’s 


laws, often in arrogant disregard of the explicit and recorded intentions of the 
constitutionally designated legislative body.” National Review, 29 June 1957, 
5. 


p. 

* 272° U.S. 52: (1926). 

* Quoted in Carl McGowan, “The Problem in Historical Perspective,” 33 
Notre Dame Lawyer 535 (August 1958). 

*® 4 Wheaton 316 (1819). 
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on how those terms are defined. It can be granted that if you 
define democracy or popular government in terms of method, the 
power of the judiciary is difficult to accommodate. For the moment, 
however, I wish to go no further than the suggestion that the 
power of the judiciary—the same power whose exercise has 
precipitated the present controversy—is not inconsistent with our 
national history. And, by the same evidence, neither is the criticism 
of it. 

The inescapable fact is that the Constitution does not interpret 
itself; and history, more than logic, has confided much of that 
function in the Supreme Court of the United States. For many 
years we tried to pretend that this was a simple matter, even 
when we knew that it was not. The Mr. Justice Roberts who, in 
the Butler case, laid the statute beside the Constitution®** may 
or may not have been doing what he was supposed to do; but he 
was certainly saying what he was supposed to say. A great many 
people did not believe him; there had been too many years of 
Pound and Holmes and Gray and Bentley, not to mention Brooks 
Adams. Too many people had said too often that judges not only 
do but must legislate. Not only off the Court but on it as well, 
it had been repeated too many times that personal predilection 
entered decisions because in critical areas the Constitution did not 
offer any other decisive basis for decision. 


The criteria upon which the court proceeds in such 
cases, it is observed, are largely subjective and depend 
upon the personal, political, and economic opinions of the 
justices. The terms “arbitrary,” “unreasonable,” and “op- 
pressive” are not defined in the written law and can be 
applied only “in the light of the judge’s own mental 
processes.” It is here that the silence of the Constitution 
speaks in a voice tuned only to judicial ears.** 


*® “When an act of Congress is appropriately challenged in the courts as not 
conforming to the constitutional mandate the judicial branch of the Govern- 
ment has only one duty,—to lay the article of the Constitution which is in- 
voked beside the statute which is challenged and to decide whether the latter 
squares with the former.” U. S. v Butler, 297 U. S. 1, 62-63 (1936). 

**C. G. Haines, The Revival of Natural Law Concepts (Cambridge, 1930), 
p. 180. And see “The justices, however, continued to render lip service to the 
adage that courts had nothing to do with the wisdom in policy of legislation, 
their sole duty being to apply the express language of written constitutions. 
But express constitutional limitations with such vague terms as ‘due process 
of law’ gave justices a roving commission to disapprove such measures as 
seemed to them to chauge too abruptly affecting the existing social or political 
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A position such as this has its consequences, however. In 1937, 
when President Roosevelt launched his attack on the Supreme 
Court, the conservative defense could be founded on the traditional 
conception of the judicial function which had been persistently, if 
not altogether accurately, asserted from the very beginning. It 
could be made to appear, and was, that it was indecent to attempt 
to discuss the functioning of the courts in terms of the results 
of decisions.** Too much water has gone over the dam since then, 
however, and we have had too much help from the Court itself 
for its defenders to assume the mantle of tradition. 

The very success of the “radicals” of 1937 has made it unreal to 
discuss the operations of the Court in any but practical terms. 
The Bill of Rights is not much more definite than the Fourteenth 
Amendment ; indeed, so far as the states are concerned, they are 
the same. And I should suppose it equally impossible for the 
critics of the Court to talk as if they were attempting to restore 
something which we all know never existed.*® 


IV 


Weare led, therefore, to a consideration of some of the remedies 
that have been proposed. I'n each case the question is whether the 
change would result in a situation desirable either for the pro- 
ponents or for the rest of us. And the answer is, I think, “No.” 
Not only are most of them unlikely to accomplish the objectives 
but there is a fair chance that they would accomplish some that 
no one would want, least of all those groups that are currently 
ill at ease. As a guide, we can adopt the statement of Calvin 
Coolidge, as quoted by C. E. Warren: “It is not necessary to 
prove that the Supreme Court never made a mistake; but if the 


order, or to presage too radical tendencies, and to seek refuge for such dis- 
approval behind the indefinite language of express constitutional terms.” Jbid., 
pp. 206-207. 

88 Much of the discussion was reminiscent of Burke’s famous horror at the 
French Revolution: “All the pleasing illusions which made power gentle and 
obedience liberal, which harmonized the different shades of life, and which 
by a bland assimilation incorporated into politics the sentiments which beautify 
and soften private society, are to be dissolved by this new conquering empire 
of light and reason. All the decent drapery of life is to be rudely torn off.” 

*® Compare: “. . . yet the fact remains that the Court itself has through 
recurring majorities put itself in a position where it is rightly subject to the 
same kind of popular assessment that must in a democracy be directed toward 
legislatures and executives.” T. R. Powell, “The Next Four Years: The 
Constitution,” The New Republic, 13 January 1937, p. 321. 
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power is to be taken away from them, it is necessary to prove 
that those who are to exercise it would be likely to make fewer 
mistakes.’’*° 

There are a good many proposals extant; one count has it that 
in the 85th Congress there were no fewer than 35 bills (legisla- 
tion or constitutional amendments) designed in one way or another 
to “do something about the Supreme Court.’** As individual 
propositions some seem more closely intended to dramatize than 
to rectify, but their very bulk warrants some attention, at least 
to the more important of them. 

The largest group, numerically speaking, consisted of flat legis- 
lative overrulings of certain decisions, mostly of the Nelson case; 
of some fifteen bills of this nature six were directed at Nelson, but 
the other nine were broader thrusts at the concept of pre-emption. 
Of such were the Smith Bill, which passed the House, and the 
Jenner Bill after Senator Butler finished with it, although it con- 
tained some other matter, as well. 

So far as constitutional problems are concerned, these need not 
give us much pause. The Congress has a right to pass them if it 
wishes, although one can question whether a complicated situation 
like pre-emption can be settled so simply or whether it ought to 
be attempted without considerably more examination than ap- 
parently has been given it. At any rate, so far as the Nelson doctrine 
is concerned, the Congress has a chance to take a fresh look be- 
cause the issue is no longer what was intended in the past but 
whether the control of subversion against the United States ought 
to be federal or concurrent. Whatever our views on this matter, 
we can scarcely object to its being debated. As we have said, this 
sort of action is neither novel nor fundamental; Congress has 
done this sort of thing in the past in other fields.*? If we do not 
like the results, the remedy is “to appeal to the polls, not to the 
courts,” as Chief Justice Waite said.** 


ae The Constitution and the Supreme Court (New York, 1936), 
p. 174. 

“1 See R. J. Steamer, “Statesmanship or Craftsmanship,” Western Political 
Ouarterly 265 (June 1958). A second survey can be found in Sheldon D. 
Elliott, “Court Curbing Proposals in Congress,” 33 Notre Dame Lawyer 597 
(August 1958). 

“Interestingly enough Congress failed to avail itself of the opportunity 
completely to overrule the Jencks Case, 353 U. S. 657 (1957), which made 
certain FBI files open to defendants. 

“ Munn v Illinois, 94 U. S. 113, 134 (1877). 
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Some of the other proposals, however, require a different ap- 
proach. Among these are such matters as imposing new qualifica- 
tions for appointment to the Court, various provisions for the 
election of federal judges, and various alterations in the juris- 
diction either of the Supreme Court or of the Federal Government. 

As we all know, the Constitution sets no requirements for the 
federal judiciary other than appointment, confirmation, and will- 
ingness to take the oath. Under this system we have had strong 
justices and weak, good Courts and others not so good. Certainly, 
although the personnel of the Court are, as the Maine tombstone 
puts it, at least “average for this vicinity,” no one could say that 
they are beyond improvement. But the difficulty is to relate the 
desired improvement with any definable set of criteria beyond 
those already set in the Constitution. 

One of the complaints has been the appointment of inexpe- 
rienced judges who, not having had the calming experience of 
tenure on a state or lower federal bench, go about doing such 
outrageous things as overturning precedents. The usual remedy 
is to set in terms of years some standard of judicial experience. If 
we take the critics at their word, however, and define the present 
problem as having been created by a series of recent decisions, 
what is the result? Of course, the Chief Justice had no judicial 
experience before his appointment; but among the Chief Justices, 
Jay had had only two years, Marshall had none, Taney had none, 
Chase had none, nor Waite, nor Fuller, White had only a year 
and a half; Hughes had had six years (but it was on the Supreme 
Court, which he could not have had if there had been an experience 
requirement) ; similarly, Stone had sixteen years, but it would not 
have counted; and Vinson had none.** As Steamer points out, of 
the 91 men who have served on the Court, only 20 had had 
more than ten years previous judicial experience and thirty-eight 
had had none at all. In the latter group are some of the greatest 
names in our constitutional history. 

But let us go back for a minute to those recent decisions. Grant- 
ing that neither Black, nor Douglas, nor Frankfurter had had 
judicial experience at the time of their appointments, they cer- 

“Vinson provides quite a problem for the present Court’s critics. He 
certainly would not have met any of the “experience” requirements; yet he 
wrote the opinion in Dennis v United States, 341 U. S. 494 (1951), in which 


the convictions of the leading Communists of the United States were upheld 
and the Smith Act was held valid. 
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tainly had had plenty by the time of Brown v Board of Education. 
And if it is the overruling of precedent that is troublesome, let 
us recall that Mr. Justice Brandeis had been on the Court for 
twenty-two years when in Erie Railway v Tompkins* he over- 
ruled something like a hundred and fifty cases in one fell swoop. 

The point is that the work of the United States Supreme Court 
is not like that of any other court in the country; and, in the 
nature of our governmental system, it cannot be. As Mr. Justice 
Frankfurter put it, “the correlation between prior judicial ex- 
perience and fitness for [the] functions of the Supreme Court is 
mo 

The same sort of result emerges when one considers the pro- 
posal to bar those from appointment who recently held high office 
—an obvious jab at the Chief Justice. Marshall, certainly no raving 
radical, not only held political office immediately before his ap- 
pointment but for some time after, which occasioned considerable 
embarrassment in establishing the facts in Marbury v. Madison.** 
Black, of course went to the Court directly from the Senate; but 
so did Sutherland. Murphy and Jackson were Attorneys General ; 
so was McReynolds. Vinson came from the Treasury, as did 
Taney and Chase. 

It is difficult to say that any such mechanical devices would 
guarantee any improvement on the Supreme Bench. There is 
ground for thinking that in so far as they restrict the field of 
choice they would worsen the situation. I think we need not worry 
about them. The Senate is not likely to tie its hands in this 
fashion, and I gravely question the likelihood of any set of criteria 
which would preclude the appointment of any Senators. 

A hardy perennial that has blossomed anew is the proposal for 
the election of the Supreme Bench for a set term. As a way to 
remove the Court from politics this is, of course, somewhat circu- 
itous. Such a system would in all likelihood have denied us the 
services of Marshall; and under it Hughes probably could not 
have been elected, certainly not for a second time. The only way 
we would have of even approaching an answer to this question 


* 304 U. S. 64 (1938). 

“105 Penna Law Review 795 (April 1957). Quoted in Steamer, p. 275. 

“1 Cranch 137 (1803). This was the case in which the power of judicial 
review was first authoritatively enumerated by the Supreme Court. Marshall 
had been Acting Secretary of State at the time when the famous “missing 
commissions” were inisplaced. 
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would be through a minute examination of the experience of those 
states that have an elected judiciary. Offhand, it would be difficult 
to say that the courts of Nebraska are superior to those of 
Massachusetts; and, if we take New York, where the elected 
judiciary has been thought to be excellent, there seems to be 
an agreement to agree before the election on who will win. 


A third general category is made up of the congeries of pro- 
posals to limit the jurisdiction of the courts and especially the 
appellate jurisdiction of the Supreme Court. The original Jenner 
Bill was of this nature; but there are others, including a constitu- 
tional amendment which would grant to the states exclusive juris- 
diction over health, morals, education, marriage and good order.** 
This amendment has the virtue of simplicity both of purpose and 
method. The difficulty occurs to me, however, that the states now 
have jurisdiction over these things; what the Supreme Court has 
jurisdiction over is the denial of constitutional rights. Unless some- 
one wishes to argue that a right of citizenship or of a person may 
never in any way be impaired by the states’ systems of education 
or enforcement of good order, we can go on to other things. 

The idea of solving the problem by altering the appellate juris- 
diction of the Supreme Court has a long history. Such proposals 
do present problems. The principal of these is that final decision 
must rest somewhere. So far as we know, there is no place in 
our system where we can even approach uniformity of decision 
except in the Supreme Court of the United States; but, if finality 
is not to rest in the Supreme Court it must be in the state courts 
or in the Courts of Appeal for the circuits. It may well be that 
these are good courts, all fifty-nine of them, if you include the 
District of Columbia, and sixty when we admit Alaska. But ad- 
mitting that these are all good or potentially good courts is not 
to say that each of them should be final. 


If we are to have a system of sixty supreme courts, then these 
sixty will probably begin acting very much like the present 
Supreme Court. They do not now, at least in the spectacular cases, 
because they have something to guide them, the Supreme Court 
of the United States. In other areas any student of the common 
law can show you how the divergencies develop, and even most 


* See Steamer, p. 270. 
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of us are familiar with the failure of Swift v Tyson*® to introduce 
uniformity in the field of commercial law where uniformity was 
highly desirable. But beyond this there is the fact that constitu- 
tional interpretation is a peculiar matter. Whatever else it may be, 
it is not solely a matter of following precedents. In the important 
cases, either the precedents do not exist, or there are too many 
of them, or they are not precisely in point. We cannot avoid, as 
Cardozo said, “the pain of choosing at every step.” Life changes, 
so must the law; and the great glory of the Constitution is that 
it is broad enough to permit the change. To hold the opposite 
would not achieve the purpose. As Justice Douglas said, “This 
search for a static security—in the law or elsewhere—is misguided. 
The fact is that security can only be achieved through constant 
change, through the wise discarding of old ideas that have outlived 
their usefulness, through the adapting of others to current facts.”*° 
Here is a fact of legal life. If the Supreme Court does not perform 
the function, someone must; and in all likelihood the symptoms 
that now occasion controversy will reappear. 


V 


From time to time in the course of the discussion I have in- 
timated my view that the present situation lacks both historical and 
theoretical novelty. Perhaps as good a concluding point as any 
would be to take a direct look at the theoretical problem, although 
of necessity it will be brief. Speaking very broadly, I should say 
the theoretical position is about as follows. 

After almost 80 years of sociological jurisprudence and legal 
realism, it is obviously unlikely that we can go back the old position 
that courts do not legislate. On the analytical side, it seems to me, 
those two groups of writers proved their point that judges do 
legislate. As I have pointed out elsewhere, however, so far as 
constitutional matters were concerned the thrust of the theory 
seems to have been against judicial legislation: give the legislature 
its constitutional freedom to act, they seem to say, and all will 
be well. 


“16 Peters 1 (1842). It was finally overruled in Erie Railroad v Tompkins, 
supra. 

“Stare Decisis,’ Eighth Annual B. N. Cardozo Lecture, 49 Columbia 
Law Review 735 (1949). 

“EF, V. Cahill, Judicial Legislation (New York, 1952), passim and espe- 
cially pp. 149 ff. 
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It seemed even at the time that there were unsolved problems 
here. The early Roosevelt court began to demonstrate that to 
destroy one theory is not necessarily to substitute another. I would 
submit, very humbly and tentatively, that if the last two years 
prove anything, they show that the problems have arrived at our 
doorsteps. 

Neither the critics nor the defenders of judicial legislation are 
in a very firm position. The critics can maintain a verbal con- 
sistency that is acceptable if one is not worried about factual 
accuracy. From the other viewpoint, the defenders can say that 
of course courts legislate, always have, and always will. The 
judiciary has lately been playing a highly creative role, and the 
result is a better constitutional system. The role is congenial and 
defensible, and the right to criticize the Court is reserved if ever 
the tide should shift and the decisions start once again to run 
against those elements of basic human freedom which are re- 
garded as fundamental. 

If they say this, however, and this is what they ought to say, 
then I should recommend something more. I should hope for a 
frank admission that here we have a real problem concerning the 
political responsibility of the Court; and, despite some pioneering 
efforts, we have as yet no viable solution. I should grant that this 
is not the only such problem we have: certainly no citizen of a 
country with a committee system like ours, or the filibuster, can 
fail to do so. But I should conclude that here is our basic difficulty 
with the theory of the judicial system and that if we are to 
rationalize it, the exploration of the concept of political responsi- 
bility offers the greatest promise. 





a 


